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CHAPTER 1 & 2 – HISTORICAL DEVELOPMENT & ADMINSTRATION OF HUMAN RIGHTS LAW IN CANADA

Human Rights Commissions :

In Ontario, the Ontario Human Rights Commission and the Ontario Board of Inquiry.

In Canada, the Canadian Human Rights Commission and the Canadian Human Rights Tribunals

The Board of Inquiry or the Tribunals are independent bodies that adjudicate complaints.

OHRC

· Complaints get lost

· 2 – 2​½ years to hearing

· Only 2% of claims make it to hearing

How do you know whether to apply federally or provincially?  Apply s.91 and s.92 of the BNA Act.  E.g. employment is 90% provincial, so the OHRC is probably the biggest and busiest HRC in the country.

4 areas in Ontario to file a HR complaint:

1) services e.g. if a department store refuses you service

2) accommodation

3) any contracts

4) employment – 75% of complaints in Canada are from employment.  30% are based on disabilities, 20% on gender, 11% on race, 4% on religion and 2% on sexual orientation.

Differences between the Charter and HR legislation coverage:

· HR legislation deals with both private and public actions.  The Charter only deals with government actions.  

· There is also a difference with respect to choice of forum:  HR issues go through the commission and the tribunal (which can the Charter).  Charter issues go before a court.  

· HR legislation can be broader than the Charter but not under inclusive (see Vriend, Alta.)

Historic development of HR law and statutes

Exclusionary approach that has restricted people on

a) innate attributes or acquired attributes

b) personal and intrinsic attributes (faith, whom they can marry, etc.)

Canada is 130 years old.  For 50 of those years, women could not vote.  Till WWII, Asians could not vote.  Women, aboriginal people and coloured people also have other restrictions (rights to vote, marry whoever they wanted, hold and pass on property, laws on who could immigrate were restricted to people of European origin – this was changed in the 50s).  Many of these laws were repealed in the 70s but there were still government programs which favoured specific immigration and discriminated against other people like people with physical or mental disabilities (e.g. Eugenics programme).

Now, Canada is viewed as being tolerant, accepting of differences, and having a public abhorrence of discrimination.  Whatever is fixed now as a law, science, etc. can be challenged.  Every age has their one “principles of accepted truth” – this is how prejudices are proliferated in a given age, and these “principles” can now be challenged.    How do we analyse political and civil rights?  The assumption is that HR complaints are an exception to the norm of tolerance.

NOTE:  HR is not civil liberties although the two are related (s.2)

Dealing with an HR complaint:

Approach 1:

The first legal approach to HR was the Common Law exception with respect to contract law and tort law.  Many attempts were made to argue that either in contract law or tort law, that a certain discriminatory agreement was void or a discriminatory act or practice was personally or economically harmful.  These approaches all failed for the most part.


The British Common Law principle was that of public policy.  Judges could use this weapon if there was an offensive provision in a contract or a tort for which there was no legal provision on.  Judges used public policy to strike down provisions ion contract or to declare certain acts tortious.  Public policy was rarely utilised to attack a discriminatory contract or a discriminatory tort.  Usually, if a discrimination argument was made by the plaintiff, courts would just repeat the reigning mantra viz. freedom of contract and the fact that there was no tort of discrimination under the Common Law.  Courts would not apply public policy tools to fill the lack of statutory application.  This perhaps fueled discriminatory practices of the day.  Also, the judiciary in Canada, till the 1970s were mainly white men with money and political connections.  So the Common Law was not an advantage in challenging discrimination.

Approach 2:


The division of powers in the BNA Act (ss. 91 and 92).  It could be argued that a piece of legislation was ultra vires the body that passed it.  Some courts would listen to this because there was no real basis for a discrimination argument – e.g. Union Colliery v. Brydon “no Chinamen could be employed” clause.  Chinamen were hired because they were cheaper.  This case went to the Privy Council which said that the rule against Chinamen being hired was a federal power and not part of property and civil rights.  (See application of this in Quong-Wing)

Approach 3:

There were some early anti-discrimination statutes after the end of WWII e.g. in Ontario, the Racial Discrimination Act of 1944.  The purposes of the statute were to ban symbols and signs of intolerance, mainly swastikas.  There was no real enforcement though.  In 1947, The Saskatchewan Bill of Rights Act dealt with civil liberty issues and human rights.  The problem was that although it provided a form of enforcement, this was done through the courts in a quasi-criminal process requiring the criminal burden of proof.  This was treated by police as a traffic infraction when the police enforced it.


In the 40s and 50s, Ontario passed legislation with respect to gender and race vis-à-vis housing and employment and equal wages.  The problem was that it was complaint driven.  There was no independent body to carry out public education.  The grievor had to complain to the police and persuade the Attorney-General to prosecute on their behalf.  The perpetrator paid a fine to the public purse but the grievor could not get compensation, remedies, his job back, etc.  In around 20 years, these statutes were viewed as ineffective and inadequate legal response.

Approach 4:


Criminal law:  In the late 40s and 50s, the federal government passed amendments to the Criminal Code with respect to display of racial symbols and prohibition with respect to hatred.  These were ineffectual because they had to deal with the criminal burden of proof.  There were low conviction rates because judges did not see these acts as being conviction-worthy.  Judges saw racial motives as being only on of several motives rather than the motives.  No private remedies were available for the victims of discriminatory acts.  There was no recovery for economic or personal harm.

Approach 5:


 In the 1960s, Parliament passed the Canadian Bill of Rights (under Diefenbaker).  

Problems:  

1. there was not enforcement mechanism

2. The Bill applied only to the federal sphere and not to the provinces

3. Judges refused to accept it as being legalistically superior to other statutes i.e. judges were reluctant to read other statutes as being contradictory to the Bill of Rights

So the Bill of Rights became a proclamation of the rights of Canadians, but legally, it became defunct (although still not repealed).  The only example of a case using the Bill of Rights is R. v. Drybones.  Drybones was found drunk off the reserve and was fined under an act.  The SCC used the Bill of Rights to decide and override other legislation.

Second Generation HR statutes and legislation

In 1962, Ontario consolidated its anti-discrimination statutes into one Ontario Human Rights Code.  In 1961, the Ontario HR Commission was set up.  Administration and enforcement of the HR Code was placed in the hands of the OHRC.  Every province in 15 years followed suite on the Ontario model, including the federal government in 1977 with the Canadian HR Act and the Canadian HR Commission.

The Charter
The Charter was passed in 1982.  In April 1985, s.15 came into effect.  So now in Canada, the law is deeply infused with equality values which come mainly from s.15 of the Charter and from some SCC decisions.

· SCC decisions say that HR law is quasi-constitutional i.e. it is more important than other legislation in Canada.  (Winnipeg School Board v. Creton).  Equality is a core value of Canadian society (see Québec Reference 1998)

· HR legislation is to be given broad and liberal interpretations and exceptions to HR statutes are to be read narrowly (O’Maley v. Simpson Sears 1985 SCC)

· Legislation and programmes inconsistent with the letter and sprit of HR legislation are to be struck down to the extent of their inconsistency. 

These equality values have been steadily permeating Canadian law.

Quong-Wing v. the King

A Chinese restaurant owner hired 3 white women and this was contrary to the law to employ white women in certain capacities.  All 3 women said that he was a good employer.  The law was struck down.  Lawyers argued using Union Colliery.  The prohibition was ultra vires the provisional government.  Quong-Wing was a naturalised Canadian citizen.  The public policy argument was on freedom of contract with whomever he wanted and to be able to hire whoever he wanted.  The court rejected this argument.  They only accepted the division of powers argument.  They said that the pith and substance of the legislation was the protection of the rights of women.  Property and civil rights was provincial power.  Citizenship did not change the fact that he was a “Chinaman”.

Christie v. York Corp.

Facts:  Black man was refused service in a bar

This is an example of the inadequacy of the Common Law to prevent discrimination.  The proprietor could (by statute) server whoever he wanted to.  He has freedom of contract.

Noble and Wolf

Restrictive covenant on land.  This was struck down earlier in Drummond Wren as being contrary to public policy, but in this case the mantra of freedom of contract was again chanted.

Human Rights Act

Preamble:

The question of statutory interpretation.  The normal rule is that a preamble aids in the interpretation but is not a formal part of the Act itself.  But for HR, the preamble does have more value.

Sections 1-9

These set out the prohibited grounds of discrimination.  It sets out where the Act applies.  There are 4 areas of human activity:  services; housing (accommodation); contracts; and employment.

Section 14

A preferential programme like employment equity which is designed to alleviate hardship which allows an employer to put preference on a group (e.g. women) is legal.  (Corresponds to s.12(2) of the Charter.

Section 17

Legal endorsement of the duty to accommodate persons with disabilities up to the point of undue hardship.

Sections 18-27

Various exemptions from coverage under the HR Code e.g. s.19 – separate schools for Catholic children, separate gender toilets), s.22 – restrictions in insurance contracts.  S.24 is controversial.  This is the special employment provisions which allow specific religious/cultural institutions to hire or advertise for certain people belonging to their group.

Sections 27-30

The Structure of the OHRC.  Commissioners are like the board of directors.  They used to report to the ministry of citizenship; now, they report to Parliament.  There are full-time chief commissioners and deputy-chief commissioners that run for a 7 year term and 6 part-time commissioners that run for a 3 year term.  They are appointed by the ruling political cabinet (executive directors).  They have the overall responsibility of running and administering the Commission.  The commissioners represent the groups effected.  There are monthly meetings which discuss between 40 and 90 cases.

Other Sections

s. 32 – Part IV – enforcement

s. 33 – powers of investigators

s. 34 – givers sweeping power to the HRC to be able to dismiss complaints to them on a variety of grounds

s. 35 – Boards of Inquiry – a separate legal institution from the OHRC

s. 39 – Hearing Process

s. 41 – Remedial section (see subsec. (a), (b) $10,000 ceiling for monetary amounts for mental anguish

s. 42 – Appeal provision.  Shows lack of respect that the legislation has for the Board of Inquiry.  There is no judicial review.  There is not privitive clause and the tribunal is not an expert tribunal.

s. 44 – Penalty provision – penal provision are rarely applied.

Process for lodging a complaint

1. Query – complaint filed with the HRC

2. Could be a mailed complaint that the complainant fills out with the help of the HRC or a lawyer

3. The complaint could get investigated and dismissed through s.34 or there could be no cause of action on its face.  Or, the facts do not support the issue so it is dismissed under s.34.   OR, the complaint could be settled through a mediation programme or it could be withdrawn.

If there is a positive recommendation by the investigator, the investigator writes a draft report and this is given to the complainant and the defendant to get a comment within 30 days (this time limit is not enforced).  The investigator then makes a final report and recommendation to the commissioners who will decide whether to accept or reject the recommendation.  If accepted, it is referred to the Board of Inquiry.  At the Board, the complainant is represented by the HRC.  The HRC has carriage of the case, not the individual complainant so they can settle when they want.  The complainant can have their own counsel, however, this is optional.  Legal costs may be allotted (see Grover).  There is a right of appeal under s.42.  You would then have to go to Ontario Divisional Court, the Court of Appeal and eventually, the case could reach the SCC.

Cornish Commission

In April 1999, a review panel was set up headed by former justice La Forest.

International Protection

I. Human Rights

There exists a strong paradox in Canada with respect to HR law.  On the one hand, Canada has one of the most advanced equality legal cultures in the world.  Reasons:

1. every jurisdiction in Canada has a functioning HR Commission and HR tribunal which have continued and expanded in the last 3 decades.  The legislatures in these jurisdictions contain extensive enumerated grounds of preventive conduct and details enforcement mechanisms

2. all government and all mainstream political parties express fidelity to he ideas of justice, equality and non-discrimination in society and the law

3. in Canadian civil society, we have a large number of functioning, effective NGOs who can claim or have special stake in HR issues and work actively to promote these issues legally and socially e.g. trade unions, religious organisations, ethnic and visible minority organisations, civil liberty groups, organisations on the behalf of women, people with disabilities, etc.

4. HR decisions and s.15 rulings from courts get publicity from the media and are widely understood by ordinary Canadians.

However, on the other side of this paradox, the administration and enforcement mechanisms themselves do not have a very high standing in our society.  Reasons:

1. The commissions do not have a high representation either administratively or legally.  The courts do not show them any particular judicial deference.   We do not view the HR tribunals as being composed of HR experts (as compared to the Labour Relations Board).  Also, there is no privative clause in HR statutes protecting either the Commission or the Tribunals (privative clauses try to shield a tribunal from intrusive review by courts).  So there is diminished faith amongst Canadians about commissions and tribunals to effectively administer the strong values that they have.

2. Some of the main administrative goals of the HR commission and agencies in Canada are:

(i) HR agencies want to correct persistent patterns of discrimination against protected groups

(ii) They want to try and prevent discrimination before it occurs

(iii) They try to act as a public spokesperson on issues relating to discrimination in society

(iv) When discrimination does occur, their purpose is to provide an effective and expeditious remedy through a fair and efficient process

These 4 goals come from a number of competing arguments on what the shape of the role of the Commissions should be.  These 4 goals cover several ethical rationales/standards:

(i) distributive justice goals that limited opportunities in society should be allocated without discrimination

(ii) these goals protect personal/individual autonomy concerns (the concerns that promote the goal of individual opportunity in order for each individual to achieve the life s/he wishes to have.  (See Action travail de femmes)
(iii) Corrective justice – is served by providing individual victims of discrimination with the opportunity to obtain a remedy or a redress directly from the discriminator

(iv) Community values – these are enhances when HR leaders or the Commission and political and social leaders in our society address issues of discrimination that occur in Canada that wind up causing tension.

II. How are these goals addresses with respect to administration of HR in Canada?

There are different models of administration in Canada.  There is basically one standard model with variations.  The standard model is that there is a HR Commission and HR Tribunals which are separate bodies.  The HR Commission has 3 primary tasks:

i) to investigate individual complaints of discrimination

ii) to initiate/investigate complaints of systemic discrimination

iii) to provide an education and policy role

Basically, HR Commissions are administrative not adjudicative bodies.  The HR tribunal’s Board of Inquiry is a quasi-judicial body and so the standard rules of administrative law applies to them (fair hearing, fair process, etc.)  They hear and decide cases of discrimination.


This model was adopted in Ontario and the federal jurisdiction.  There is a variation of this in Québec.  There is a Québec HR Commission.  A complaint has the ability to bypass the commission and the investigatory process and proceed directly to the courts and it will be just lake an ordinary civil action (i.e. you get your own lawyer, own costs, get damages).  The other route is like in Ontario – you file complaints through the commission.  In BC, you still have the two bodies of the HR Commission and the HR tribunals but the Commission cannot initiate its own complaint and there is no educational function.  Instead of part-time commissioners, they have full-time commissioners who occupy the most senior administrative positions in the BC Commission.

III. Problems with the current models

There are 3 main problems:

1) The issue of excessive delays

2) The commissioners’ initiative in other roles (either in public education, race relations or in the investigation of systemic discrimination).  HR Commissioners have been criticised for being ineffective in these areas.

3) Overly cautious in policy approaches  e.g. in the mid-90s, it took 2 years between the time a complaint was filed to closing the file.  12 –13 months from the time when the tribunal received the file to the decision from the Board of Inquiry.  So 3 years passed from filing a complaint to getting  a decision.  Sometimes, it even took 7 – 9 years.

In Québec, even with the 2 choices, if you go through the Commission, it takes 20½ months between filing a complaint and closing a file.  HR Commissioners have too many hats; investigator, adjudicator and advocates.  (Note, that this was found not to be against the principles of natural justice).

What happens to complaints?  Some statistics

1995-6 Ontario

2,900 complaints in case book with active files

2,560 new complaints files in that year

2,089 closed files

Out of the closed files, 
34% were withdrawn by the complainant




28% were dismissed by the commission for no/insufficient merit




37% were settled




2% were sent on to the Board of Inquiry

Average settlement = $6,800

11% of complainants were offered their job back

35% of complainants were offered jobs that came up

$15 million was the budget:
74% went to processing individual claims





7% went to education and public policy





2% went towards systemic discrimination complaints

Reforms to the system

Options: 

1) Stick to the same model with more funding

2) Québec system with direct access to private courts.  Studies on the Québec system show that the court option is rarely chosen over the Commission option.  The other option in Québec is to use a private arbitrator paid for by the Commission.  You still have to hire a lawyer.  People still prefer to go through the Commission.  The US has the same model – Equal Employment Opportunity Commission – you can either make a complaint through the commission or ask for a right to sue letter and go to court.  30% of complainants take the court option.  The US commissions work the same as the Canadian commissions in spite of the option, so efficiency is not being improved by following the US model.

3) The Cornish Report: (Ch.2)  was critical of the current system of HR administration.  It said that there were too many resources currently being spent on the individual claim rather than societal systemic discrimination.  So, the proposed change was to focus on education and systemic complaints.  For individual complaints, we could set up a distinct process – like a HR small claims court that would take on cases.  Or, there could be a public advocates office and/or legal aid who could pick up these cases.  Legal aid was tried out in BC.  It was also recommended that there be more types of forum to hear and adjudicate HR complaints.  Because of this, Labour arbitrators now have the power to use the HR Code in labour arbitration.  The Cornish Report did not get implemented because of preventative costs and also the fact that the proposals were only suggestions.   The Cornish Commission did not cost the changes.   These suggestions would have drastically scaled down the scope of the Commission.

Ceiling for amounts that can be received as a result of a finding of discrimination:

$10,000 provincially and $20,000 federally (not including lost wages, money for mental anguish, etc.)

CHAPTER 3 – INTERNATIONAL SOURCES OF DOMESTIC HRs

International Law HR provisions and their application in Canada

In 1948 was the Universal Declaration on HR.  Eleanor Roosevelt was on the drafting committee.  She called it “the international Magna Carta for mankind.”  Kofi Anan has called it “the yardstick by which we measure human progress.”

The Universal Declaration on HR is not a treaty, not a convention or covenant – it is just a resolution of the General Assembly of the UN which gives it, on its face, very little status.  But the UDHR has achieved the status of opinio juris through widespread use and application by HR bodies.

Prior to its passage and prior to WWII, in the 19th and 20th centuries, rights were embodies by citizens of a country.  These rights were concerned with the absolute power a state had on its citizens, so the HR of a citizen were local/national in scope and these rights could be granted or removed by the state.  At that time, however, the main basis for denial of rights was religion.  There was, however, no supranational body of HR to appeal.  The only exception under International Law were based on the religious and ethnic minorities in Europe.  Europe had different minorities living in different nations with shifting borders e.g. there was lost of German minorities in Eastern Europe.  These Germans won, through treaties, some protection of their own local status within these different states – their language, religion and culture were protected.  In the 1920s, there was a treaty securing the rights of minorities in Upper Silesia in Poland and the access to German language schools by German minorities.  These rights were treaty-based and not based on HR norms.  This case had many advances which changed what happened after WWII.  The treaty between Germany and Poland was supervised not by an ad hoc tribunal but by a standalone on that had powers of investigation and individuals were allowed to present complaints directly to the tribunal.  Before this treaty, the normal procedures were that only states could complain to other states, not individuals.  So there was the notion of HR, but only amongst academics and refugee groups in Europe.

It took the horror of WWII to demand international standards for HR.  This came during the interim of the euphoria after the end of WWII and the horror of the Nazi death camps and the start of the Cold War, so there was still some sense of co-operation to form institutions like the UN.  The UDHR was drafted by Nobel Prize winner René Cassin and a law professor from McGill, John Humphrey.  When the draft was produced, Canada did not vote for its passage but abstained because of the antipathy of Canadian diplomats in the external affairs department and the constant Canadian concern over division of powers in Canada.  Eventually though, it was passed.

Preamble of the Declaration – 3rd –5th Paragraph, p.3-1,

Article 6 – Right to legal personality

Article 17 – right to receive compensation on confiscation of property

Article 16 – Freedom to marry anyone

Most of these articles sought to remedy the problems especially those in Germany during the war.  The Declaration went beyond citizenship.  Now, there was a fundamental new source of HR based on one’s mere existence as a human being. 

The Declaration was probably all that could have been achieved in 1948.  There was no real meaningful enforcement mechanism aside from the UN HR Committee.  The only remedies that were enforceable was the remedy of shame.  The UNHRC would investigate the complaint and would then issue a finding and release these findings publicly to shame the perpetrators into compliance with the deal.  After the passage of the Declaration, the drafters began on other documents to expand it, but the Cold War and the differences of opinion delayed these documents – the International Covenant on Economic, Social and Cultural rights and the International Covenant on Civil and Political Rights – which only came into being in 1966 and were ratified in 1976.  These 2 covenants make up the International Bill of Rights.  (P.3-5 has Articles 6-9 and 11.)

The real function of the UN Declaration on HR came not from its ratification but from International HR NGO movements like Amnesty International, etc. and local and regional bodies who used the Declaration as their source for international standards.  There is a global spread of HR and this has almost become like a secular religion.  Amnesty International, founded in 1961, through its criticism and reliance on UN documents was in the forefront of forcing the UN system to begin questioning the principle that HR violations were the sole responsibility of individual states.  State sovereignty cannot always be used to defend actions contrary to HR.  So, before there was a proclamation of international standards by individual states, then, NGOs began responding to local abuses and compared them to these international standards.  Now, you have improved domestic legislation on HR and swifter responses to widespread HR atrocities.  But is there a set standard to apply to all states or are they culturally relative to particular countries?  This effects every ground on HR, most recently those of sexual orientation and role of women.

Universalism

That say that mdern international values (in spite of their attachment to the individual) should not require its adherence to jettison one’s own cultural attachments.  A universalist HR approach assumes that people are entitled to choose the good life for themselves.  So, in effect, the global diffusion of rights could not have occurred if they did not appeal to oppressed groups in oppressed societies.

Critics of Universalism (e.g. leaders in Malaysia, Indonesia and Singapore)

They criticise the present discourse because individual rights are western inspired and non-reflective of their own rights (which tend to be collective).  They cite the hypocrisy of the west criticising them although many HR abuses exist in the West.  This focus of individualism winds up forgetting about social duties which are an important form of social cohesion. 

Extending HR 

Amartia Sen (1998 Nobel Prize winner in Economics, from Cambridge (originally from India)

He says that we must extend out concept of HR to include civil and political rights as these rights are dependent on each other.  Civil and political rights are dependent on social and economic rights.  She write that no substantial famine has ever occurred in a democratic country with a free press.  He contrast India and Chine.  In China in the 1950s, 23,-30 million people dies as a result of famine because national economic policies were pursued in spite of apparent failure.  A legal political opposition and a free press would have prevented this.  But in India, which is equally poor, less economically and politically organised, over population and suffering from some of the same natural disasters, there has been a lack of famine in the past 50 yeas because of a free press and an essentially democratic government.  So freedom for civil and political rights leads to social advancements as well.

Enforcement and Regulation of HR

The UN HR Commission was set up to deal with the receipt of complaints, including individual complaints from people whose rights were being infringed in their country of nationality (once domestic means have been exhausted).  It is based in Geneva and there is also a committee on economic, social and cultural rights.  The Committee in Toronto wanted the UN Committee to accept complaints not only by individuals but also by NGOs against a country.  This was accepted by the UN.  When the UN examined Canada to check for compliance with the 1960s covenant, Canada was found in violation of the Covenant for allowing homelessness and poverty to increase in times of a economic boom (December 1998).  Also, in 1999, the same report said that Canada had failed to provide remedies against homelessness and the rights of women as well as the expulsion of long-term alien residents and rights against freedom of association amongst other things.

International HR in Canadian Courts

International law has set up some international institutions to handle/hear and adjudicate international disputes like the World Court in the Hague and the future International Criminal Court (after the Treaty of Rome).  The assumption of international HR law is that disputes ought to be resolved first with domestic procedures, assuming that domestic provisions are effective.  There is even the assumption that war crimes can be dealt with domestically and that war crimes courts will only handle what cannot be dealt adequately domestically.  Bill C-19 was passed to include crimes against humanity in the Criminal Code in Canada, thereby implementing international law into domestic law and creating criminal offences of genocide, war crimes, etc. and its intention is to complement not to substitute Canada’s domestic courts.  Our own courts can take jurisdiction over this issues.  Canada is the first country to introduce into domestic legislation the implementation of the Treaty of Rome.

How do courts apply the law?

Canada is probably in close compliance with some aspects of HR law.  Certainly, with respect to political and civil rights, but maybe not so much with social and economic rights.  Our Charter and HR statutes are drafted with HR obligations in mind, but there are different models in interpreting HR.


In the US, the executive can sign a treaty but it has to be passed by Congress.  The passage of a treaty is enacting legislation in the US.  Because of this, the US signs relatively only a few treaties, but when adopted, they have the full force of domestic law.


In the Canadian model, treaty making is an executive prerogative.  When Canada signs a treaty or covenant, there is no need for Parliamentary approval.  So the executive can easily make decisions to sign a treaty, but this cannot supercede domestic legislation unless there is also an Act passed by Parliament to implement the changes.

The value of International Treaties and Covenants in Canadian courts


Courts will look at international covenants as having at best an interpretive role.  The presumption is that Canadian laws are not in violation of international obligations.  So when a court looks at domestic legislation with two or more reasonable interpretations, and there exists an international covenant on the topic, the interpretation that is consistent with international law will be chosen.  But if there is an irreconcilable difference between an international treaty and domestic law, domestic law trumps. 


Another problem in Canada is the large number of social and economic powers that are within the domain of the provinces.  E.g. in 1938, the Labour Conventions Case (Privy council).  The executive signed a League of Nations covenant on labour rights on behalf of Canada.  But labour falls under s.92(14) – the provincial domain.  It was held that the executive could not sign a treaty and Parliament cannot enact a treaty in domestic legislation because that would intrude upon provincial jurisdiction.  This is why Canada has not signed the 1998 Convention of the International Labour Organisation on freedom of association – because the provinces cannot agree to all the aspects of this provision.  Also, the International Convention on the Rights of the Child – only recently, after pushing the provinces was Canada able to ratify it.

Bayefski (p.3-28) says that Canada has, through the Charter, specifically incorporated international HR law into domestic law.  So, we should be able to push Canadian legislature to meet the standards on international law.  There are 3 arguments for this:

1) there was direct reference to meeting out obligations in the testimony and documents before the drafting of the Charter in 1981 and 1982

2) testimony of Canadian diplomats on international bodies have always referred to our legislation as being compliant and drawn from international obligations

3) There were extensive provincial and federal examinations of the Charter and reference to international obligations were made.

However, she says that Canadian courts have has an incoherent and inconsistent approach in reading in international obligations into domestic legislation.  (p.3-33 Slaight Commission Decision.  There is no principle basis on when to invoke international treaties on HR into domestic law.  She says that the failure to do this means that the impact of international law in Canadian courts and the impact of international HR law will be dependent on the bases of the judge rather than legal interpretations on the usefulness of the law to the problem at hand.

Pushpanathan 1998 SCC

Facts:  A Srilankan, came to Canada in 1985, claimed refugee status under the Immigration Act but this was never determined.  He got landed immigrant status through a separate route.  He was caught and convicted for heroine trafficking, served 3 years and made another refugee claim because he doesn’t have citizenship.  He gets a conditional deportation order (the condition being that he is found a convention refugee).  Under the Immigration Act, the Geneva Convention on Refugees was adopted (1951) which states that if you have committed a war crime or being convicted of a serious non-political crimes, or you were guilty of an act that was contrary to the principles and purposes of the UN, you cannot be found to be a refugee.  The minister of immigration said that he breached the last two.  The SCC said that Canada must act consistently with its obligations under international law because the 1951 Convention was domestically incorporated. So they looked at international law sources to determine the domestic legislation.  There are 3 important points from this:

1) Ward (1988) p.3-42 – it involved a former IRA member who sought refugee status.  The SCC reaffirmed the broad reach of the Universal Declaration of HR

2) Para 62 and 63 -  when it comes to HR, be it domestic or international, we read international obligations broadly.  When it comes to the exception, you read the exceptions narrowly.  Only in this way do you wind up reaching the true nature/purpose of HR 

3) Para 74 – Particularly in reading the 3rd exception for being a refugee, because treaties have been passed on war crimes, etc, we can assume that that is contrary to the purposes of the UN.  But there is not treaty or express declaration that has been issued that states that drug trafficking is contrary to the principles and practices of the UN.

So, the 3 points to get from this case are:

1) So, there is an increased willingness and awareness by the SCC to try and search within international law for useful meanings and interpretations to give to domestic HR and equality values.

2) The issue of whence the fundamental source for interpretation and application of HR international law is still unsettled vis-à-vis its application to domestic law.

3) However, the SCC is interested in finding consistency between international and domestic law and it trying to give coherence to approaching HR interpretations viz. rights are broad and exceptions are narrow.

CHAPTER 4 & 5– LEGAL APPROACHES TO EQUALITY & INTERACTION OF HR LAW WITH LABOUR LAW

Legal classification of discrimination  

(1) direct discrimination

(2) indirect discrimination

(3) systemic discrimination

There are 3 different times of development of HR and equality.  The first is prior to 1984 – it had a prevailing, conservative and unidimensional approach to applying HR legislation.  In order to find a breach of violation of a HR statute before 1984, you had to find 2 basic feature:

(1) that the alleged discriminator intended to discriminate against the complainant and

(2) that the discrimination was direct.  

Together, this was called formal equality.  This changed with 2 significant legal developments in 1984 and 1985.  In October 1984, the Abella Commission on Equality was issued.  This led to the decision in 1985 of O’Malley v. Simpson Sears (SCC) – one of the most important HR decision in Canada.  It was important because it said that

(1) intent was no longer a precondition to a finding of discrimination and

(2) discrimination was no longer limited to direct discrimination; it could be indirect

So with the Abella Report and O’Malley was the end of formal equality and the beginning of substantive equality.  A 3 part approach was developed as mentioned above, and this has changed somewhat with the BC Firefighters decision of September 1999 which collapsed the distinction between direct and indirect discrimination.

Importance of the Abella Report


This was set up by Trudeau in 1982 and chaired by Mme. Justice Rosie Abella and its mandate was to look at methods for improving the representation of the 4 disadvantaged groups in society viz. women, persons with disabilities, aboriginal people and visible minorities.  These groups together made up more than 60% of Canadian society.  Because it was set up by the federal government, the recommendations were directed only towards the federal employment sphere (only 10% of the workforce), so potentially, it would only have little impact, but, it has been the most important report with respect to HR, discrimination and equality and the development of Canadian law.


In summary, the Abella report urged a much broader judicial and legislative approach to be taken to combat discrimination in Canadian society.  One can see its influence in the direct references to it by many SCC decisions and the number of legal concepts that it advocated that found their way into Canadian law.  The report made 5 main recommendations:

(1) It recommended doing away with in law and statute for the precondition of finding intent in order to find discrimination.  This was adopted within a year by the SCC in O’Malley.  Doing away with the intent requirement meant a huge expansion of the reach of HR law and the remedies offered.

(2) It introduced into Canadian law the fact that the concept of individual discrimination be applied in the hands of HR tribunals i.e. to go beyond formal equality and look at substantial equality also.  It looked at the development of American HR in the 1970s.  The first important decision was in 1971 at the US SC – Griggs v. Duke Power.  There was a complaint by Black workers in NC who were denied promotion opportunities at the workplace of Duke Power because the jobs had a requirement of a high school diploma.  The company could not prove a direct connection with what the jobs required to be performed and the requirement of a high school diploma.  The Blacks filed for discrimination under the Civil Rights Act of 1964 (section 7).  The law in the States was that intent had to be show.  They could not find discriminatory intent on the part of Duke Power to show that he deliberately wanted to prevent Blacks from getting jobs.  So, there was a recommendation to do away with intent and to incorporate the concept of indirect discrimination.  Direct discrimination is clear on its face; indirect discrimination are procedures or policies or rules or practices in place that are neutral on their face but have a discriminatory impact or effect on one of the protected groups of the legislation.  E.g. All employees must work on Friday – indirectly effects Jews.  So the USSC did away with the concept of intent and introduced indirect discrimination.  If a rule has a discriminatory impact, you have to ask the question: “was there a business justification for that rule?”  In this case, Duke Power was unable to show anything inherent in having a high school diploma and the ability to perform a job better – so there was no rational connection.  The Abella Report said that this ought to be applied in Canada and the SCC directly applied Griggs in O’Malley.

(3) Influence of Charter interpretation, especially s.15.  O’Malley was a HR case but the SCC began judging HR cases using the Charter.  The Abella Report has an expansive view on equality and shaped the views of many influential members of the SCC – like Dickson, Wilson, Cory and McIntyre.  The kind of terminology in the Abella Report like “disadvantaged person” and “differential access to power” found their way into judgments.  The similarly situated test was abandoned and the existence and prevalence of indirect barriers in Canadian society were acknowledged.  

(4) The Abella Report endorsed the concept of systemic discrimination – the group feature of HR and equality law.  The Report discussed the existence and prevalence of systemic discrimination in Canada and the necessity for a systemic approach for eradicating this systemic discrimination.  The Employment Equity Act is a result of the approach of the Abella Report.  You can also see the report’s influence in the amendments to HR acts allowing HR tribunals to apply systemic remedies when systemic HR discrimination was found.  The effect of the report on systemic approaches to eradicating systemic discrimination moved the focus from individuals to group disadvantages.

(5) Importance was placed on law as a means of eradicating discrimination.  The report looked critically at a number of other social tools particularly education and said that these other tools came short.  It said that education cannot deal with eradication discrimination because it is slow and difficult to change deeply entrenched social beliefs.  This greatly influenced legal thinking.  The report said that there is a need to have more potent laws to transform all this because education is too ineffective.  

The principle features of Canadian HR law with respect to interpretation and construction of rules

(1) HR law and HR legislation are not ordinary law.  They are deemed to be quasi-constitutional by Canadian law i.e. it is superior to all other statutes with the Charter being its only superior.  (1982 SCC The Insurance Co. of BC v. Heerspink)

(2) HR law in Canada cannot be contracted out of.  It cannot be avoided by private contract.  (1985 SCC Winnipeg School Division v. Creton)

(3) No other statute can be inconsistent with the HR statute unless there is a specific exemption clearly stating so in that other statute (1985 SCC O’Malley v. Simpsons-Sears)

(4) HR legislation is to be given a broad, liberal, purposeful interpretation (O’Malley).  This arises because HR legislation is supposed to be among the highest expressions of public policy in Canada

(5) The difference in wording between HR statutes across the country should not be interpreted so as to obscure the essentially similar thrust of the legislation e.g in Ontario, it says “handicap”; in other statutes, it says “disability” – do not try and distinguish these.  (1993 SCC  University of BC v. Berg)

(6) The HR Code is remedial and is to be given such interpretation so as to ensure that its purposes are met so far as reasonably possible.  These purposes are equality and fairness.  (1987 SCC Action travail de femmes)

(7) Caselaw arising out of s.15 of the Charter may be relied upon when interpreting the HR code (1992 SCC Dickason v. University of Alberta)

(8) HR codes cannot be underinclusive of s.15.  They may include more grounds of prohibitive conduct than s.15 does, but not fewer grounds.  (1998 SCC Vriend v. Alberta)

(9) Exceptions to HR legislation or defences to HR claims are to be interpreted narrowly.  (1982 SCC Ontario Human Rights Commission v. Borough of Etobicoke)

Burden of proof in HR complaints

If someone complains to the HR Commission saying that an employer has violated some grounds in the HR code, the burden of proof rests with the complainant.  He must show a prima facie case of discrimination.  3 elements have to be satisfied:

1. They have to show that there was a discrimination or exclusion or preference i.e. that they were treated differently

2. They have to show that this distinction, exclusion or preference was based on one of the HR grounds in the legislation

3. They have to show that this difference, exclusion or preference had the effect of nullifying or impairing a human right.

Once a prima facie case has been made, the onus shifts to the respondent who will have to satisfy on a balance of probabilities one of two things:

· Either that there was no discrimination or

· If there was differential treatment, this was justified (part of the accepted grounds of defence)

Justifications

Direct discrimination – where there is a practice, rule or action which is clear on its case to be discriminatory.  Ever since O’Malley, intention is not relevant in order to find direct discrimination.  Also, good faith is irrelevant.  The defence to direct discrimination is a bona fide occupational requirement/qualification (BFOQ / BFOR)  in s.24 of the Act.  You apply this if the employer has a justifiable reason linked to the direct operation of the business.  O’Malley has a 2 part test for a BFOQ.  

1. Subjective aspect – is there any bad faith by the employer in implementing this rule or practice?  E.g. “no pregnant women in front of VDUs.”  BFOQ – subjective test is east to meet i.e. that the employer believes that pregnant women would be harmed.  Plaintiff has to prove bad faith (i.e. that there were ulterior motives for passing this rule) if this is passed successfully.  Usually this is harder to prove because of lack of evidence.  Good faith is usually assumed. 

2. Objective test – 2 parts.  In order to determine if the rule meets the objective test, you have to show

i) was the rule rationally connected to the operation of the business?

ii) Is the rule proportional or is it too broad?  Are there other less excessive ways to deal with the problem?  (recently added test). 

Indirect / Adverse Effects / Constructive / Adverse Impact Discrimination

This is when you have a rule that is neutral on its face but has an adverse impact of effect upon a designated protected group.  It imposes an adverse burden on a protected group of people because of their special characteristics and this burden is not shared by other people.

Defence:

The duty to accommodate to the point of undue hardship.  So an employer has a duty to accommodate persons who are covered under the particular grounds of prohibited conduct.  If they are complained against, their defence has 2 parts:

i) they have to show that their rule or practice had a rational connection to the operation of the their business

ii) to show that they attempted to accommodate the complainant(s) up to the point of undue hardship.  There are specific aspects of determining undue hardship (see Central Alberta Dairy Pool  - McLachlin’s decision)

So, the contents for defence in direct and indirect discrimination are very close.  So why bother classifying between them since the defences and the remedies are the same?

Andrews v. Law Society

Facts:  A British citizen could not become a member of the Law Society of BC although he had completed all the other requirements.  This is one of the most important Canadian cases on equality and is referred to worldwide.  It is an appeal from the BC court of appeal.  The court of appeal found in favour of Andrews but for reasons rejected by the SCC.  McIntyre J. spoke about the s.15 analysis but differed with the majority on the s.1 analysis.  He thought that citizenship could be added as an enumerated ground but thought that the law society was justified on rejecting Andrews on grounds of citizenship.


“Similarly situated test”  - Aristotle said that justice considers that person who are equal should be assigned to them equal things. The corollary to that was that there was no inequality when unequals are treated in proportion to the inequality between them.  So similarly situated persons should be treated alike and people situated differently should be treated differently in proportion to the difference.  This idea had an appeal both legally and philosophically in the 18th and 19th centuries.  The central argument against this was that it was pitched at too high a level of generality to be useful;  it doesn’t provide a substantive criteria to determine who is like, who is unlike and who is to be compared to whom.  So, in the hands of conservative courts and legislature and those unsympathetic to the promotion of equality, the criteria for comparison can be narrowly and tightly drawn and therefore the progression towards equality can be halted.  (P.4-12) McIntyre calls this test seriously deficient as it could be used even to justify the Nuremberg laws of Nazi Germany which stripped German Jews of their citizenship and status rights.  By this test, in this example, there was no problem with the Jews being treated differently because they were treated the same as all other German Jews.  The same argument could be used for the “separate but equal” doctrine in the US or the old Chinese immigration laws in Canada. 


Bliss v. the Attoney-General of Canada applies this similarly situated test.  The facts were that pregnant women were denied the access to unemployment insurance benefits because of their pregnancy.  The SCC denied that pregnancy was related to gender.  The court also said that Bliss was being treated the same as all other pregnant women and that one could not compare the fact that she was being treated unlike all other women.  The problem with the similarly situated test is not that it makes comparisons.  You have to make comparisons when talking about inequality in law.   The main question is what criteria must one apply to determine these comparisons?  McIntyre noted this flaw.  McLachlin in the court of appeal found for Andrews on the basis of the similarly situated test.  The intervenors at the SCC (like various women’s groups) argued against this, and this criticism was accepted by the SCC.  So the narrow, conservative approach of the similarly situated test was rejected by the SCC.  


It also rejected the second approach for the same reason.  This approach was advocated by Peter Hogg and David Beady (leading constitutional law scholars).  They said that any difference, any distinction at all should pass the s.15 test and then apply s.1 to see if the government could justify the distinction or difference.  One did not have to worry about analogous s.15 grounds because any grounds would pass the low test; the real battle would be s.1.  e.g. left-handed people could claim that they were treated unequally.  This was the broad, sweeping approach which was rejected because any s.15 analysis under equality or discrimination would be meaningless.  Public concern for HR would be lost and fundamental rights guaranteed by the Charter would be trivialised if any distinction qualified under s.15.


So McIntyre and the SCC adopted a middle approach – the enumerated and analogous grounds approach.  This rests on modern philosophical writing by authors such as John Rawls (prof at Harvard) and Isaiah Berlin.  Berlin’s assumption is that equality needs no reasons for justification; only inequality does.  Only differences in systematic behaviour and changes in conduct need explanation.  Rawls said that the only inequality that is justified in modern society is that which will advance equality in law.  Absolute equality is unattainable and unjust, but a presumption of equality with a measures of inequality which furthers equality should be accepted and justified in our society.  


p.4—16 – the definition of discrimination by McIntyre fits in with Rawls or Berlin and is one of the most quoted passages.  Discrimination is the distinction, whether international or not, but based on personal characteristics of individuals and groups that effect them adversely and not others.  

Discrimination must be specifically enumerated in s.15 or found on analogous grounds to those listed in s.15.  There are 7 criteria that the court uses to find analogous grounds:

(1) is it an immutable characteristic

(2) historic disadvantage

(3) based on personal characteristics

(4) similar in nature to the enumerated grounds

(5) member of a discrete and insular group – you need some kind of particular identity and cohesion of the group.

Another important point from Andrews is that any s.15 discrimination has to be reasonably justified under s.1.  The only inquiry in Andrews with respect to s.15 is if there was discrimination under the enumerated and analogous grounds.  And then, justify this discrimination with s.1.

A partial disadvantage must be show.  (see bottom of p.4-16)  There are several steps according to McIntryre:

(1) there was a distinction (i.e. you were treated differently)

(2) you were treated negatively by that distinction

(3) you come under one of the enumerated or analogous s.15 grounds

(4) The discrimination may be unintended – you don’t need to prove intention to find discrimination

(5) The discrimination may be systematic (this comes from the Abella report analysis)

(6) No need for discrimination on its face – i.e. it may be direct of indirect

(7) The discrimination may require reasonable accommodation in order to remedy it (see Ch. 7)

Unsuccessful arguments to add to the list of analogous grounds

· Injured workers.  Facts of a case: workers injured on the job would give up the right to sue the employer for negligence in return for access to a fund.  A woman’s husband died and she wanted more than just workers’ compensation.  She tried to introduce a new ground of injured worker.  But they are not members of a discrete and insular group because there is no commonality between injured workers.  Employment is also not an immutable ground.

· Agricultural workers – they argued the Ontario legislation which forbids them from organising.  They failed under the same grounds as the injured workers.

Comparison of Labour Law with HR Law

There is a growing interaction between the two, especially with the rise in the duty to accommodate.  There is a strengthening of labour arbitration but a fall in HR because of the decrease in funding, loss in public confidence and backlogs.  But labour law and labour arbitration stems in, and as a result, we have some of the most sophisticated decision on HR coming out or labour arbitration and labour law.

In Ontario Labour Relations Act of 1995 explains the organisation of unions and bargaining rights.  The Labour Relations Board regulates the Act, organises the unions and the bargaining power between the union and the employers.  When a union is organised, it gets certification from the Board and bargains a Collective Agreement with the employer which lays out the terms for its members.  The collective agreement is legally enforceable but not in courts.  Disputes on the interpretation of the collective agreement cannot go to court nor can workers strike.  You have to go to arbitration.  You choose an arbitrator:  a private individual who is legally trained and experienced in labour relations.  He is deemed to be neutral and is chosen by the parties themselves.  He writes down decisions which have legal force. 

Prior to 1980, you had two distinct cultures of HR and labour law.  HR decisions were made by HR tribunals (part-timers with no real expertise who focussed on individual rights).  In labour arbitration, the focus is primarily on collective rights of the union or employer.  So there was a broad legal cultural gap between HR tribunals and labour arbitrations.  In September 1990, there were 3 important decisions:

(1) Central Alberta Dairy Pool (SCC) – duty to accommodate.  This directed not only HR tribunals but also labour arbitrators to apply the duty to accommodate to employers

(2)   Renaud v. Central Okinagan School Board (SCC) – unions also have the duty to accommodate

(3) (i) 
 Weber v. Ontario Hydro – arbitrators have jurisdiction over a broad range of workplace disputes involving unions and employers.  So this case increased the role and jurisdiction of labour arbitrators.  

(ii) An arbitration is a court of competent jurisdiction for the purposes of s.24 and s.52 of the Charter.  HR tribunals under Cooper did not have the power to apply the Charter but labour arbitrators do.  This is because HR tribunals are not highly regarded or respected by courts whereas labour arbitrations are.  There is also a substantial difference when their decisions come before the court – labour arbitrations require patent unreasonableness.  So employers and union, if they have HR case would rather go before arbitrators than the HR commission.  

These are the advantages of labour arbitration over HR tribunals:

1. quicker decisions (1 year compared to 3 years with HR tribunals)

2. Much higher reputation in courts

3. Unions and employers are more confident that arbitration will understand the proper balance between individual rights and collective right – i.e. they will better understand the workplace culture.

(4) s.48 of the Labour Relations Act – a labour arbitrator has the power to interpret and apply statues like HR legislation (found in Qué, Ont, BC, NS) where a HR issue rises.  This was meant to take away some of the backload from HR commissions and have better expertise in the decisions.  Since then, we now have a high degree of labour relation expertise possessed by labour arbitrators in Canada.  Some of the best decisions on HR, especially disability issues, come from labour arbitrations.

Donald Carter:  He sees the most important impact of the introduction of HR law in labour arbitration as:

1. the unionised workers got quicker attention to their issues

2. arbitrators acquired expertise and jurisdiction

3. a private contract between a union and an employer acquired a wide public policy dimension.  Now arbitrators no longer say that they can only read stuff in the collective agreement. S.48 gave them the power to strike down provisions in the collective agreements that are contrary to HR acts to add provisions from HR acts into collective agreements.

This has effected a number of areas especially with respect to areas of disability, sexual orientation and protection on the grounds of age or race.  

Bell Canada (1995)  p.5-15

Facts:  2 employees of Bell wanted spousal benefits – both were homosexual.  The policy said that there were only benefits for heterosexuals.  The collective agreement however said that there was no discrimination on grounds of sexual orientation.  This was under federal jurisdiction (telecommunications).  Sexual orientation only came in 1995 with Egan.  Haig said that sexual orientation should be read into the HR Act because it is supposed to be read into the Charter.  Since it can be read into the Charter, it will be read into the HR Act because the HR Act cannot be underinclusive.  So the labour arbitrator read this case law and put in into the private collective agreement.  


1. married spouses

Distinction based on

Marital status

2. opposite-sex common law spouse 

Distinction based on 

Sex

3. same-sex spouses

Town of Geraldton v. CUPE Local 3045 - Involves issue of seniority

It involves a government social services agency.  Most people were aboriginal women who came there. There were 6 employees at the workplace.  5 of them were white.  They recently hired a full-time aboriginal woman to increase the range of services to aboriginals.  They received a cut in funding and had to fire someone.  The collective agreement said first hired, last fired but they wanted to keep the aboriginal woman so they fired the person senior to her.  The union grieved this as an out-of-turn layoff.  The employers defence at the arbitration was that it was necessary to have her because she could better serve the needs of the people – they said it was a form of affirmative action.  The employer recognised that it was against the collective agreement said it was for a greater public good.  S.52 of the Charter was used to justify the action – it states that affirmative action is not contrary to s.51 (which is against discrimination when hiring).  The arbitrators said that the employers could not override the collective agreement and that there was not enough justification to keep the aboriginal woman.  They said that it also created a lower standard because it allowed less qualified people to remain.  So it was decided that there was no reason or capacity of the employer to override the seniority clause in the collective agreement.  They decided that she was not put there on any affirmative action programme.

Summary on Chapter 4

Important things to know about equality:

1. Intellectual and legal origins of our modern law on equality and discrimination comes from the Abella report.  The influenced the shaping of HR codes, the definition of discrimination and the development of s.15 and equality case law.

2. 3 tier classification of discrimination in Canada from 1985-99;  direct, indirect and systemic discrimination.  The BC Firefighters case collapses the distinction between direct and indirect discrimination.

3. 2 principle statutory defences to a claim of discrimination – the BFOQ/R or the undue hardship aspect of a duty to accommodate.  There defences are being collapsed as a result of the BC Firefighters case.

4. The varying approaches towards equality that come out of Andrews – see McIntyre’s judgment:  the similarly situated test was rejected by the SCC but you see traces of this appearing under different labels in some HR SCC decision (Soldiers Memorial Hospital Case – compares workers’ (off work because of disability) ability to get benefits.  On the other end of the spectrum, any distinction is discrimination.  This was the argument of Prof. Hogg and Beady which was rejected by the SCC.  This is now dead in HR law and labour law.  The enumerated and analogous grounds approach has been adopted since Andrews – this is also subject to some twists and turns  

5. Definition of discrimination in Andrews.  This is often cited by courts and HR and Labour arbitration boards.

Summary on Chapter 5

1. Recognise ongoing development and importance of HR law in Canada in the 90s.  Real doctrinal explosion with respect to definitions, expansion of definitions.  Workplace complaints of HR violations spilled into labour and employment law.   E.g. the duty to accommodate – deeper analysis from labour arbitrators than HR tribunals.

2. Interesting changes in both areas:  HR – individual rights and public policy; Labour law – collective rights between private parties – the employer and the union.  This mix is cause changes in both.  Labour law is becoming more public policy drive and the issue of individual rights is becoming more important.  HR law is becoming more sensitive to complex workplace culture and is open to balancing collective rights in the workplace.

3. Because of under-funding to HR forums, labour law is becoming an alternative to HR forum .  So arbitrators can take HR complaints out of the unionised workplace if done under a collective agreement.

Issues of seniority


Seniority is only found in unionised workplaces (40% of Canadian workplaces).  These include virtually all federal industries (except banking) and al leading tech industries – this sets the standard for all other workplaces.  Seniority is the single most important reason why workers join a union and stay in them.  It gives them job security.  The basic rule is last in, first out; first in, last out.  Therefore, the greater time worked for the employer, the greater the job entitlement is.  Seniority is very much a collective agreement process – there are no common law or statutory rules.  There are two types of seniority with respect to HR:

1. Non-competitive seniority – includes vacation entitlement, automatic wage increases, pension entitlement.  It is non-competitive because the worker is not in competition with any other worker in order to get this.  He is automatically granted these entitlements on accumulation of service and seniority.

2. Competitive seniority – includes lay-off, recall to work from lay-off, promotion or vacancy entitlements.  The worker is actually competing with someone else and the employer has to consider sill and other qualifications.  Seniority can either be the one of many determining factors or the sole one.  

E.g. layoff done strictly through application of seniority.  This has become an important issue in the last 20 years in Canada – the first issue in employment equity.  Other issues include age discrimination and disability.

The start of Employment Equity in Canada

Employment Equity programs are designed to being in people from disadvantaged groups which have been historically discriminated against.  60% of workers are non-white males.  In 1979, with the involvement of many groups, STELCO, a steel plant, decided to have an employment equity programme with respect to women having more than just their traditional clerical jobs.  1 out of every 2 people working would be a woman.  SO, if you have a critical mass of women, this would discourage traditional male attitudes for women being in non-traditional jobs.  Within 2 years of implementation of this programme, there was an economic downturn and there were layoffs by seniority.  All of these newly-hired women were terminated and never got back because of the recession for 3 years.  After this time, there was a change in the manufacture of steel which required fewer workers.  So, in this case, the question of seniority was acting as a barrier to employment equity since white males who were non-disabled were naturally working for longer times.

Benefits of seniority

The benefits of seniority according to unions are:

· It is fair, neutral and predictive because it operates on the principle of more service, more job entitlement

· It takes arbitrary discretion away from the union or the employer and makes it the individual right of the worker.  It gives the worker assurance of a job in the future as well as indicating when their jobs are at risk.

Criticism of seniority

1. inefficient

2. rewards service over merit

3. takes away the concept of the company because able to pick who is more able to work

4. it favours older workers than younger, more creative or productive workers.

5. E.g. STELCO – it might hinder employment equity and diversity in the workplace.

There are 2 ways to look at seniority with respect to equity:  horizontal and vertical seniority.

Horizontal seniority

This initially works against works.  This describes the STELCO situation.  It effects people at the bottom of the seniority list – those who acquired a job and then lose it because of an economic downfall.  Once a worker is established in the workplace, though, this can work in their favour.  E.g. the Ontario Hydro Case.  There was an economic downturn and there were layoffs.  A choice was given to workers:  either they choose till a certain date to take a buyout, or if they did not take the buyout, they would have to take their chances after that date.  The employer wanted to maintain the diversity setup in the workplace so there was a different option given to minority groups – they did not have to make their choice by the specified date but could make it any time i.e. they could wait until they got laid off to take the buyout.  The union was upset.  They went to arbitration and won because it was an offer not agreed by the union and made unilaterally by the company.

Vertical seniority

You might have 3 or 4 seniority lists within one bargaining unit e.g. 1 list for janitors, 1 for lathe operators, etc.  If this happens, you can have clusters of jobs that have predominantly certain groups e.g. all receptionists are women.  Under this scheme, you cannot use your seniority from one seniority list to jump to another seniority list because seniority in one list is not the same as it is in another list.  This kind of seniority has been found to be discriminatory because women, etc. are often stuck into position “ghettoes” working for a long time in the same position.  The different list create barriers  and workers do not get the opportunity to change positions and improve their job opportunities.  A proposed solution is to have just one large seniority list.  This is more the norm.

CHAPTER 6 – PROCEDURES, REMEDIES AND JUDICIAL REVIEW

There are 3 significant issue with respect to case law

1. procedure – in front of which legal forum do you argue your issue, courts, HR tribunals or labour tribunals?  Consider the administrative consequences of this i.e. excessive delay

2. remedies – what kind can HR tribunals award?  What are the considerations when awarding remedies?

3. Judicial review – Cooper – what kind of deference should courts show to HR commissions and tribunals when they make decisions?

Seneca College v. Bhadauria (1981 SCC)

Facts:  Mrs. B. was invited to Seneca College to teach.  She had credentials and was told that she would get an interview, but she didn’t get one.  She made a HR complaint.  She wanted a tort of discrimination.  She said that she had a right to proceed against her prospective employer because of discrimination.  The SCC said that the HR Code have overtaken the Common Law (there was no Common Law remedy).  Wilson J. said that there should be a tort of discrimination.  Laskin in another SCC decision had said that the Ontario legislature already had a complete remedy and that there was no room left for courts to handle cases of discrimination.  So, if you want to go to court for a wrongful discrimination case, and you allege discrimination, you could not actually argue discrimination since there is nothing in contract with respect to discrimination and there is nothing in tort against discrimination.  

Held:  Any discrimination that reflects on public policy has to go through the HR Commission.  If you think you have been fired because of discrimination, you have to file a complaint with the HR commission of discrimination and a complaint of wrongful termination in courts, but you cannot argue discrimination in court.  This raises the problem of res judicata.

Action travail de femmes

Facts:  Women were significantly underrepresented in non-traditional jobs in the 70s and 80s at CN.  In the St. Lawrence district of Québec and Northern Ontario, there were 155 complaints because women wanted to get jobs as tracklayers, mechanics and engine workers.  They filed a group/collective complaint.  The remedy in this case was the main issue.  The Canada HR tribunal ordered that 1 out of 4 new hired people by CN in the St. Lawrence region for non-traditional jobs had to be a woman until the number of women working in these non-traditional jobs reached 13% - this was the percentage chosen to compare with the number of women in non-traditional jobs in the entire Canadian labour market.  CN challenged the remedy and won in the Federal Court of Appeal (p.6-11) – the remedy was struck down because there was no intention of CN to discriminate and therefore there was no need for a systemic remedy.  So the issue at the SCC was the scope of remedial powers once discrimination was found.  This is the first case dealt with at the SCC on systemic discrimination.


The principles the SCC came up with respect to remedies for systemic discrimination are on p.6-7, middle paragraph, Dickson J.  He said that HR legislation is intended to give rise to individual rights of vital importance capable of enforcement.  Remedies ought to be large and expansive as a matter of public policy to adequately deal with the breath and scope of discrimination in Canadian society.  In order words, he uses the definition of systemic discrimination in the Abella report.  He said that the purposes of remedies when you have a finding of systemic discrimination are: 

1) employment equity is an important tool for overcoming discriminatory attitudes

2) by ordering hiring goals and ensuring that a greater number of people from discriminated groups are hired, you are confronting and breaking down discriminatory attitudes in the workplace.  So, for example, stereotypes on the capabilities of these groups would be challenged.

3) Critical mass – the more women you have in the workplace, the safer they will feel with the other men in the workplace and they are more apt to fight back when these traditional hostile attitudes raise their ugly head.

So the SCC restored the remedial order issued by the HR tribunal.  They said that they would only lightly interfere with these remedies.  The reasons for these employment equity programmes is to improve the target groups.  Systemic remedies will be acceptable in order to dissuade the impact of systemic discrimination.

Pitawanakwat
Facts:  Involves an Ojibwa woman and a community department that was giving services to native women with the federal government.  After some time, her performance went downhill and her relationship with her supervisor and the atmosphere also deteriorated.  She was fired.  She said there were racial slurs made by the workers and that the supervisors has looked the other way.  She filed a complaint with the HR commission.  The tribunal found that discrimination played a part in her firing.  

“Taint analysis” – if the tribunal finds that you were fired for several reasons, even if all these reasons were legitimate and one of them was because of discrimination, there will still be a finding of discrimination by the tribunal.  This rule exists to prevent people from cloaking discriminatory firing by giving legitimate reasons.  In here case, she had poor performance evaluations, but her performance had declined because of the discrimination so that taints the whole process with discrimination. 


So what was wrong with the tribunal’s decision?  The tribunal ordered reinstatement but not to the same place.  After a finding of discrimination, the tribunal said that she was in part responsible for the firing.  She was unemployed for 6 years but only got 2 years back pay.  She was reinstated in another office out of province and there was no award for hurt feelings but she got an apology.  She appealed this decision because she felt that the remedies did not reflect the injuries towards her.  The Court of Appeal said that there were errors of law in the tribunal’s decision:

· There was no explanation for why there was a 2 year cap on her back pay.  The norm is to put the person back into the position she would have been in but for the wrong unless the tribunal feels that lesser remedies should have been given – and this has to be justified.  The tribunal implied that it was  because she was the author of her own misfortune, but they did not really justify giving her only a third of her wages.  NOTE:  she did have to mitigate and find another job and she had to prove that she was trying to mitigate.

· Reinstatement – the tribunal said that she had to be reinstated back in the same place or a place where she wanted to go, not to a place that was inconvenient to her.  But there was ill will in the place where she worked.  Should the employer have to change this attitude in the office?  The federal court said yes.

· There was no award with respect to hurt feelings.  The federal court said that it was an error and an award should have been made because there was a finding of discrimination.  There was no explicit justification for why the award was not given.  They implied that she did not come before the court with clean hands. 

Summary of Chapter 6
· Seneca College and Bhadauria 1981 SCC – the SCC looks at Ontario’s HR Act in general and said that  it applied to HR schemes across the country.  HR statutes provide a complete forum for adjudication of HR complaints

· 1987 Action Travail de Femmes – the SCC adopts the analytical thrust of the Abella Report and they endorse the jurisdiction of HR tribunals to apply systemic remedies in cases where systemic discrimination has been found i.e. the remedial powers of HR tribunals is to be broadly interpreted in the light of the Board..

· Pitawanakwat – remedies – the Federal Court trial division says that there is a list of specific remedies offered in the legislation.  The promise of these remedies is the civil principle of trying to put back the person in the status quo ante but for the discrimination (as far as money can accomplish this).  Most HR statutes offer a very broad range of remedies, most importantly, reinstatement, full back wages with interest, money for damages, mental anguish and authority to issue apologies.  Discrimination had been found to have been committed by the employer.  Tribunals only gave her limited access to these remedies.  The court said that if you are going to deviate from the norm, the tribunal must offer cogent justification for why a lesser remedy was being offered.  In this case, no real justification was offered – this was an error of law and the full range of remedies was offered by the federal court trial division.

CHAPTER 6 CONTINUED AND CHAPTER 7 – DUTY TO ACCOMMODATE AND THE BFOQ

Naraine

Issue:  res judicata – you cannot bring the same cause of action again in courts because the matter has already been decided.  (Different from double jeopardy).  Naraine was fired for poor work performance.  The union grieved in arbitration and he lost.  He already filed a HR complaint.  The defence tried to argue res judicata at the HR tribunal.  Prof. Backhouse has 6 elements to test res judicata – Lynk has 3:

1. that the parties are the same

2. that the issue is the same

3. that the agreement / cause of action / statute is the same

In Naraine, para 4 cites Rassenen – an important res judicata case.  In Rassenen, he was fired and sought remedies under the Employment Standards Act and then pursued a wrongful dismissal action.  The Ontario Court said that this was already dealt with in front of another tribunal.  In that case, you have the same parties and the same issue of wrongful dismissal and the contract (employment contract) was the same.  So the case was thrown out.  NOTE:  there is a subtle difference between res judicata and issue estoppel.  

The employer in Naraine argued res judicata because the case has already been dismissed by labour arbitration.  By arguing the case again, a public policy argument would say that this leads to inefficiency.  Backhouse says that the parties and the issues were not the same.  She says that the labour arbitration was a case between the Union and the employer.  In the HR case, it is the commission against the employer.  In arbitration, the issue was wrongful termination because of poor work production.  In the HR case, the issue was termination because of discrimination.  So there was no res judicata in this case.

Cooper 1996 SCC

Cooper involved several pilots who flew for Canadian Airlines.  They were retired involuntarily at 60 years of age because of the mandatory retirement policy of Canadian Airlines.  They filed a HR complaint with the HR commission because the mandatory retirement was prima facie discrimination.  The HR commission had a problem with s.15(c) of the HR which said that it was not discriminatory if someone was terminated in a commonly applied retirement scheme.  So in order for the Commission to take this complaint , they would have to say that the Charter’s s.15 provision on age strikes down s.15(c) of the Canadian HR Act because it is underinclusive.  

Issue:  does the HR Commission has the power to read the Charter (s.24 problem) – is the commission a court of competent jurisdiction?  The Airlines argued this point.  They said that both the HR commission and tribunals were without jurisdiction to read the Charter.  The SCC agreed with the argument of the Airlines.  They looked at a test to determine if anyone comes under s.24 of the Charter:

1. Do you have the power under your home legislation to be able to determine questions of law?  The SCC searched through the Canadian HR Act and there is nothing explicit to say that either the Commission or tribunals had capacity to determine questions of law.  So they could not read the Charter.

2. Even if the wording in the Act was not specific, there another test – the pragmatic test.  Does the Commission deserve the legal power to be able to read and apply the Charter?   Does the Commission deserve competent jurisdiction?  

· The SCC said that HR commission did not possess sufficient expertise with respect to questions of law.  They lacked expertise in contrast with labour arbitration boards who are experts in determining questions of law in labour relations.  NOTE:  the Commission only has part-time commissioners.

· Also, the HR commission is not an adjudicative body.  They are an administrative body.  The HR Commission was to act as a screening mechanism / investigative process but has no expertise to rule on constitutional validity because of the lack of expertise.  

· They do not have real hearings – only “paper hearings” – or the trappings of protections of normal hearings like all the rules of evidence.  If the Commission does not have the power to do this, they do not have the power to delegate this to the tribunal.

· Tribunals can address generally legal and constitutional questions but cannot consider the constitutional validity of their own statues.  Their decisions cannot be contrary to the Constitution but HR tribunals do not have the power to strike down their own legislation.

· There are no privative clauses in HR statutes to protect decisions of tribunals, so there is much less deference.  This also goes to expertise.  The SCC has been unimpressed by decisions made by tribunals.  Unless the legislation of HR shows more confidence in itself by adding privative clauses and ensuring better equality of appointment to HR panels, courts are not going to do it.

2 important things to know from Cooper:

1. Neither the commission nor the tribunal can read the Charter – they are not courts of competent jurisdiction.

2. There is no deference shown to tribunals or the commission. The standard is correctness not patent unreasonableness.

Blencoe

Facts:  He was a cabinet minister in BC.  2 HR complaints were launched against him for sexual discrimination and he was fired after the allegations were made.  The trial took a long time and because of the delay, he suffered mental anguish.  He wants the case to be dropped because of the unreasonably long time till the trial.   This is like the criminal case Ascoff where there was a long period of time between when the person was charged and when he was tried.  In Ascoff, the SCC said that this was an undue delay and this caused the dismissal of many backlogged cases.


In Blencoe, the complaints were filed in Aug. 1995 and the investigator was appointed in September 1996.  And the trial happened a year later.  So there was a long time between when the complaints were made and the time of trial.  He lost his job, moved to Ontario but the backlash followed him to Ontario and he could not get a job anywhere, even coaching his son’s soccer team.  So he went back to BC and still could not get a job.  He said that some of the delay was his own fault (because of the way he instructed his lawyers).  Lambert J.A. said in dissent that there was no undue delay.  There had been hardship but no undue delay.  The commission was slow, but Blencoe was also to blame.


What is the difference between delay in a criminal prosecution and in HR proceedings?  In a criminal prosecution, it is the Crown against the accused and the consequences for the accused are far more serious.  Also, there are no victim based rights in criminal prosecution.  Perhaps, the mere fact of undue delay is enough?  It is not known if the HR commission will accept the dissenting argument.  Perhaps there will be rules to define what “undue delay” constitutes.  This is probably how the SCC will craft their decision.

Perera v. Canada

Racial discrimination allegation by employees of CETA – a federal body.   Perera was a Sri Lankan economist.  He has a long and troubled relationship with CETA and was eventually fired.  He tried to get justice.  His lawyer launched a wrongful dismissal action in the federal court trial division to get damages – saying that Perera was discriminated contrary to s.15.  This was a way to get around Seneca College.  Cullen J. said that Perera cannot be prohibited from relying on the Charter.  He could make the s.15 argument.  This case is to be distinguished from Seneca College because there was a difference between the federal and provincial acts.  Perhaps this distinction is unnecessary because the Charter is the supreme law of the land and applies more than just in federal jurisdiction.

Accomodation.

The basic premise is that employers or providers of service

1. provide individual modifications with respect to

2. rules / practices / services where

3. the rule / practice / service is neutral in its application but

4. the impact of the rule / practice / service is adversely disproportionate upon someone who is

5. protected by one of the prohibited  grounds of discrimination

The basic defence is that of undue hardship.

History of the Duty to Accommodate


Griggs v. Duke Power 1971 US Supreme Court NC – employees needed a high school diploma to get certain promotions.  Most whites had the diploma; most blacks did not.  There was no rational connection between the rule and the job requirement to perform the work to which the rule was attached.  Several HR principles were formulated:

1) the definition of discrimination was expanded to include adverse impact / indirect as well as direct discrimination.  Discrimination in general is deeper and more subtle than mere direct discrimination.

2) You do not need intention to find discrimination

3) There is a need to accommodate

These advances were transplanted into Canadian law by O’Malley (1995) aka Simpsons-Sears v. OHRC.  The case concerned a Seventh Day Adventist who could not work Fridays and Saturdays.  His work required working weekends and he wanted accommodation for his religious practices.  The SCC transplanted the rule from Griggs;  they developed the concept of indirect discrimination and added the duty to accommodate.  

Bhinder was another decision released at the same time.  It involved a Sikh who could not wear a hardhat at a construction site because of his turban.  The BFOQ defence was raised saying that it was for the safety of the workers.  But there was a very small risk to him for non-compliance and there was no risk to anybody else.  He was fired.  The HR Act in Canada only provided for this one defence and there was no ability to read in a duty to accommodate in the Act.  So there was a very modest standard that the employer has to follow and he just had to show that there was a good reason to have a rule and that satisfied the defence.  So the firing was upheld by the SCC.  There was no individual modification or accommodation required by the employer once the BFOQ rule was satisfied.  Dickson J. dissented and although he relied on the BFOQ, he read into it a requirement for individual modification/accommodation.  The question to be asked was even if the rule were acceptable, could the employer accommodate the individual?   This decision forms the basis for the majority decision in Central Alberta Dairy Pool of September 1990.  Dickson said that there was no BFOQ defence in the rule requiring that everyone wear a hardhat because there was a low risk factor to the individual and other people were not effected at all.

Central Alberta Dairy Pool

Mr. Christie worked at the dairy was a member of the Worldwide Church of God that celebrated a Saturday Sabbath.  Mondays were usually very busy at the dairy because there were no deliveries on weekends and all the milk had to go out on Monday so it wouldn’t spoil.  The worker asked for a day off on Easter Monday because his religion did not allow him to work.  He did not get the day off but he did not go to work and when he returned on Tuesday, there was a newly hired employee in his place.

Wilson J. thought that Christie should be accommodated but used a different analysis from Bhinder.  Although she disagreed with Dickson in Bhinder, she now says that there was a BFOQ in Bhinder and that they should have applied the duty to accommodate.  She says that you have to distinguish between direct and adverse effect discrimination.  Fr direct discrimination, the rule is discriminatory on its face; for indirect discrimination, it is neutral on its face but has a discriminatory impact.  If there is direct discrimination, the defence is BFOQ and for indirect discrimination, the defence is duty to accommodate.  For BFOQ, there are two components in the analysis:

i. subjective analysis – was the standard imposed in good faith?

ii. Objective analysis – was the standard reasonably necessary?

For the duty to accommodate, the test is:

i. is it rationally connected?

ii. would the employer have accommodated the complainant to the extent of undue hardship?

If you overcome the employer’s defence, in direct discrimination, the whole rule is struck down.  For indirect discrimination, the rule stands and there is individual modification or exemption.

Wilson’s J. criteria for undue hardship

1) financial cost

2) disruption of the collective agreement

3) morale problems from other employees

4) interchangeability of the workforce and facilities

5) size of employee’s operation

6) issue of safety

It was found that Bhinder was within this criteria and would have won.

If you apply this criteria to Mr. Christie:

1) There was no financial cost to the employer because there were supervisors who took over in times of employee absence

2) There was no collective agreement

3) No real morale problems – although it could be if all employees hated working on Mondays

4) Interchangeability – yes, the super was available

5) There were no safety issues

So Wilson J. said that they could have accommodated him without undue hardship.


Sopinka’s decision (which is important in the BC Firefighters case) agreed with Central Alberta Dairy Pool but comes in using a different analysis.  He things that Bhinder was a case of indirect discrimination but why don’t we incorporate the duty to accommodate defence as part of the BFOQ defence?  You could combine the two so that you would have a subjective question, an objective question and then the undue hardship question – thereby creating a 3 step defence.  The remedy would be either remedy but the defence would be more onerous on the defendant.

Lepofsky – a blind lawyer who works for the Attorney-General’s office in ON – an activist for people with disabilities.  He wrote the first major article and the most important one on accommodation.

He points out a range of accommodations that can be made for disabilities – you require much more variation in accommodation because disabilities are all very individual to a person even with the same disability/condition/injury.  He has a list of certain accommodations:

a) adaptive technologies – e.g. computers for the blind

b) accommodating physical premises of the building – e.g. for the blind, or for wheelchairs

c) alternation of job duties – e.g. no lifting component for people with back injuries

d) alteration of work schedules – e.g. O’Malley or people with a religious commitment or sleep deprivation conditions

e) part-time work – this may help someone make the transition e.g. after maternity leave

So the duty to accommodate has changed the way we view work.  Previously, there was just the need for the person with the disability to accommodate himself to the workplace.  Now, with the duty ot accommodate, the person with the disability as well as the workplace have to make changes.

Goals and Accomplishments of the Duty to Accommodate

1. The duty to accommodate is a measure aimed at ensuring equality for disadvantages persons in Canadian society.

2. People with disabilities can have their qualification and competence evaluated at a fair and accurate value

3. It motivates the employer to understand the needs of people who require accommodation

4. Instead of making one way changes (people have to adapt to institutions), there will be a two way change whereby institutions also have to adapt to accommodate people who are different – a transformist approach.

Shelagh Day and Brodsky

This article is important because it is one of the most critical analyses of accommodation.  It is very influential.  There is direct evidence of its influence in McLachlin’s unanimous decision in the BC Firefighters case.  It says that there are 2 approaches to accommodation:

1. Sameness-Differentness Approach – it operates under the paradigm that we are all equal in society and inequality is the exception.  There is a need for a bit of tinkering to help those who are not quite the same as us to provide them with equal access.  This is a narrow, conservative and limited approach to HR and equality.  This is a variation of the similarly situated approach which was abandoned in Andrews.  It says that an elimination of differences in law will result in equality in society. 

1. Substantive-disadvantage approach – Power analysis – this is based on an understanding of historic disadvantage whereby you have a more critical understanding of inequality in our society.  Inequality is more widespread, deeper and subtle and harder to root out.  It depends on an unequal distribution of power amongst the groups in society.  So historic disadvantages reproduce themselves in current disadvantages.  We need a much deeper application of a legal tool like accommodation and broader remedies to address this wider accommodation.  This is a wider, more encompassing, deeper approach towards equality and inequality in society.  This is based on the substantive equality approach in Andrews where you have to look beyond formal equality.  The assumption is that society is inherently unequal and riddled with historic disadvantages.  There are substantive barriers in society that inhibit progress to equal treatment of those who suffered historic disadvantage.  It assumes that inequality is the norm and equality is the exception.  

For example, with wheelchairs.  With the sameness-differentness approach, you are not analysing the historic or the current day disadvantage just with respect to one particular claimant.  So the remedy would be to build a ramp to allow access to a building.  Under the power analysis, you would understand the historic context, the present day obligations and the subjective barriers;  you wouldn’t just build a ramp around the building but you would want all buildings old and new to be accessible to all persons including those with disabilities and those with wheelchairs.  You would design the world as if everyone had a disability.


Despite Andrews, both of these trends are still alive and well in Canadian equality and HR caselaw.  One of the focuses of Shelag and Brodsky was the distinction which was articulated in Central Alberta Dairy Pool between direct and indirect discrimination – this is a contradiction, a doctrinal not.  It means that situation, offences and remedies are different.  Why do we pay more intention to intentional discrimination than the more widespread unintentional discrimination?  These 2 distinctions ignore the fact that discrimination comes from the same source – the same stereotypical thinking, beliefs and attitudes.  The only difference is the way in which discrimination is expressed:  direct is in your face and indirect is unexpressed but stems from the same source and has the same impact in society.  The danger in recognising this distinction is that instead of having a legal tool to make substantial substantive changes in institutions which result in them transforming their actions in society, you are just tinkering with the rough edges around society. 

Lynk’s Article


The duty to accommodate had been around for 7 years when the article was written and it was always coming up for discussion.  Lynk says that the duty to accommodate is a 3 way stream – there are 3 distinct legal factors in a unionised workplace and each has a particular duty assigned by law:

1. The employer – bears the primary onus with respect to the duty to accommodate because they control the workplace and operations.

2. The Union – has the secondary duty to accommodate.  The Union has a legal duty to assist in finding accommodation up to the point of undue hardship.  Sopinka in Renaud said that a union can fail in its duties by either (i) being a co-signatory to a collective agreement which has a discriminatory rule in it or (ii) it can wind up impeding the implementation of reasonable accommodation by the employer.  A union can be found liable for breaches of (i) and (ii).  

3. The Employee – has no duty to find or suggest a reasonable accommodation but there is an obligation to co-operate with the search process and they cannot expect a perfect accommodation;  as long as the accommodation offered is reasonable under the circumstances, they are obliged to either accept it or lose the advantages of the accommodation.

The primary feature is finding a balance between the rights of the employee to be accommodated and the rights of the employer to run a productive workplace.    New positions do not have to be created for permanent accommodation for someone but the employer can be expected to provide temporary “unproductive” positions to allow the employee to make the transition to a productive accommodated position.  

Meiorin aka the BC Firefighters Case

This is a labour arbitration ruling.  The union won in arbitration but lost on judicial review.  The complainant (a woman) was working for 3 years for the firefighters and was dismissed for failing a physical test.  There was a stipulation that you couldn’t weigh over 200lbs and that you had to run 2½ kms in 11 minutes – she ran 49 seconds over.  This was the distinction in this case.  Meiorin made a difference with respect to changing the analysis on the duty to accommodate and pointed out the contradiction between the analysis of direct and indirect discrimination.  Previously, all indirect discrimination cases decided by the SCC involved rules that categorically excluded people from something.  O’Malley, Bhinder, etc. all involved religion.  There was a neutral rule which excluded some people.  The remedy was to keep the rule and allow accommodation and this was seen as sufficient in categorical exclusion cases.  But tension arises when it is not a categorical exclusion cases but a disproportionate impact case.  In these cases involving characteristics like height and weight requirements, not all people are effected in a minority group because there will always be some people who will meet the requirements (e.g. there are women who can run faster) but this will have a disproportionate impact on the majority of that group.  So the rule itself has to be revised.  In this case, at the end, the rule was not struck down but it was referred to an arbitrator.


p.7-76 – McLachlin list why this bifurcated approach is no longer appropriate.  (a), (b) and (e) are the most important.  You see the influence of the Brodsky report in McLachlin’s judgment (see par.41 p.7-59, part 3) – she adopts the broader, substantive differences approach as opposed to the sameness-difference approach.  The distinction between direct and indirect discrimination is useless because all discrimination is abhorrent.  These artificial distinctions only sustain the differential treatment of the two.  Direct is supposed to be intentional and indirect accidental – but this does not matter because they are from the same common source with respect to stereotypes and attitudes and they have the same effect.

There is a new unified approach which combines the BFOQ and the duty to accommodate test:

i) determine in a general way if there is a rational connection between the operation of a business and a particular rule.  (This is step 1 of the accommodation test in O’Malley).  The employer must demonstrate the rational connection between the standard impugned and the objective requirement of the job.  There was a rational connection between aerobic condition of firefighters and the ability to fight fires.  (Most accommodation rest these days pass step 1)

ii) Test of good faith and honest belief (step 1 of the subjective test from Etobicoke).  An honest intention is a necessary precondition to a successful defence on the rule but it is not a guarantee that the defence will be found successful.  A dishonest intention will always fail.  SO, you have to show absence of bad faith and this is usually not a problem.

iii) Is the standard reasonably necessary (old step 2 from O’Malley).  95% of the time, this is where the battle occurs.  You have to look at the specific purpose not the general purpose.  There are 2 aspects:

1. Were all reasonable accommodation options followed or investigated?

2. Did the employer try to accommodate up to the point of undue hardship?  (look at the 6 six steps in Central Alta. Dairy Pool).  The courts require the employer to ask with respect to an issue of accommodation if the rule was reasonably necessary.

This case marks an important turning point in our conceptual analysis of accommodation and HR law.

1. It gets rid of the bifurcated approach.  The terms are still useful in understanding the forms of discrimination but they stand in the way of a deep legal analysis of discrimination.

2. The SCC in Meiorin winds up reaffirming a much broader approach to accommodation – the substantive approach.  Accommodation is more than just tinkering with change.  It is about challenging the fundamental barriers to equality in society.

3. It has the potential of shifting the focus of HR law from the individual to the standard / rule.

CHAPTER 8 - DISABILITY

Disability Theory and Disability in Canada

Professor Jerome Bickembach – at Queens University – “Physical disability and social ability”

There are 3 different (but overlapping) models on how we view disability in out society.  The first 2 models have dominated traditional social policy:

1. Biomedical model – emphasises the individual pathology of a disability.  It focuses on the way we deliver professional health services.  We wind up understanding the concept of disability (no matter how socially complex) as a medical/health phenomenon.  It looks at disability as prevention, cure, pain management and rehabilitation

2. Economic model – looks at interaction between the impairment and existing conditions of the labour market.  Therefore, disablement is seen as a limitation of the employees repertoire of productive capacities.  Is questions the employees adaptability to the labour market.  The policy objectives are rehabilitation and economic integration.

3. Socio-political model – this developed in the last 30 years as a result of the civil rights movement of persons with disabilities in reaction to the limitations of the first 2 models.  This model understands disability as a form of social injustice attributable to the stereotypes and stigmatising attitudes of society at large.  It critiques the first 2 models because they locate the problem of disablement solely in the realm of the individual themselves and ignore the significant role played by society in constructing unnecessary and changeable social barriers which exist in society.  It emphasises a need to change stereotypes and misconceptions regarding persons with disabilities.  

Each of these 3 models has an intrinsic weakness.  (1) is insensitive to the social character of a disability.  (2) reduces the disability to a cost benefit analysis while (3) detaches disability from its medical foundation.  He suggests some form of synthesis of these 3 models – this is the emerging trend in our society with the impact of broader HR laws in the last 15 years.

1) Spectrum of discrimination diversity experienced by persons with disabilities is broader than any other grounds e.g. if you lose a limb, it depends on which limb, degree of severity and type of job

2) Disability is some what mutable.  A person can recover entirely, their condition can stabilise or the use of technology can reduce their limitations, or conversely, their condition can deteriorate, fluctuate dramatically over time.  Discrimination is inherently in all of our futures.

3) The actual accommodation requirement by HR law is much more complex and sophisticated than accommodation in any other protected ground.  Accommodation is more diverse, more individually tailored, usually more reliant on technology, usually more expensive requires long lasting changes to the service/workplace.

Definition of Disability:

S.10(1) of the HR Code details a non-exhaustive list.  A disability is an

(1) injury, disease and/condition that

(2) imposes or impairs one or more of life’s daily functions that

(3) results in a disadvantage for the person

The leading case for the definition is the 1995 Ontario Board of Inquiry decision of Entrop v. Imperial Oil.  It had to do with a person with an alcoholic who was dry for 10 years.  He was asked if he was ever dependent on drugs and he said yes  and therefore couldn’t get the job.  He appealed to the Board and won. 

Statistics (in 1991)

· about 16% of the population has a disability

· most common form is loss of ability of agility – 59% of adults who reported disabilities

· 30% hearing disability followed by visual and speech disabilities

· 22% of disabled adults live in poverty whereas only 12% non disabled do

· Discrimination is a social construct not a physical one.  Even where educational attainments were equal, there were significant different numbers with jobs 1997 report found that persons with disabilities were the only one of four groups whose percentage of employment fell over the first ten years of the Human Rights Act.  80% of people with a high school diploma had a job but only 60% of disabled people with a high school diploma had a job.  The figures for university degrees are 92% and 73% respectively.

Quesnal 

This is an important case - a classic example of the application of these issues.  

Facts:  Person was confined to a wheelchair. There is no wheelchair access so she cannot get into the building.  Her chiropractor tried to justify the lack of the ramp and elevator on the basis of undue hardship.

She satisfies the prima facie obligation and the onus shifts to the respondent.  He has to show that he has done everything possible to accommodate up to the point of undue hardship.  He said she could go to a different doctor, offered to lift her into the building and offered home visits.  The other option was to construct a elevator or ramp, or other office.

Held: The complainant bears the initial onus to prove.  She would have to establish that she suffered differential treatment and discrimination on  basis of disability.  She had to prove she was disabled and because of this she cannot have access to the building.  She proved this.  The doctor then had to prove that there was accommodation to point of undue hardship.  He discussed 

1. Lifting

2. Offsite services

3. Construction of a ramp

4. Elevator or lift

· Offsite Services - The court said that referring to someone else is not fixing the problem.

· Lifting - Issue of dignity and independence.  

· Wheelchair Lift - Cost issue and it offered no more accessibility than ramp

· Ramp – it would allow her into building. The chiropractor said the ramp would take up parking space and examination room and would make snow removal more onerous and the original cost of the ramp would be significant.  

· Elevator – It would allow her the best access but it was unduly expensive.

· Home Visits - Affront to privacy;  they said it would perpetuate the segregation of persons with disability. This would stigmatise the disabled and not allow them to interact in society

Decision

The board rejected his case.  They used the role of cost in the human rights analysis – something has to alter the nature or substantial nature of the enterprise to create undue hardship. The court said that it would have to substantially impair the financial viability of the enterprise to have a ramp. They also said that the doctor had rolled personal expenses into business expenses – the board didn’t believe his worst case cost scenario.  He didn’t comply – he moved.

NOTE:  The Court will take a broad view of the requirements of accommodation and a strict view with regards to excuses to avoid accommodation.  
Lynk – is this an effective means for going about making accommodations/changes to buildings for people for disabilities?

· There is an Ontarians with Disabilities Act which has been reintroduced requiring all companies to report what measures they are taking to make accommodations to buildings for persons with disabilities
· David Lepovsky – says that the bill does nothing; it is no answer to the kind of accommodations persons with disabilities need
· In the US some buildings and enterprises are covered  by legislation to provide access ramps and building codes
· All buildings that are built now have access requirements under the provincial building codes
Quesnel Important Points
· Important – they take a broad view of the requirements of accommodation – broad view of what’s available;  they take a strict view with respect to defenses
· This is pervasive in the disabilities cases – respondents need to offer substantive evidence.  The court will scrutinise the quality and degree of evidence presented.
Gibbs v. Battlefords and District Co-operative Ltd. 
This was about insurance for income replacement.  You will get continuous insurance until age 65 if have a physical disability.  If you have a mental disability then you will only will get it for two years and thereafter only if you were institutionalized (this would be money as wage replacement not the upkeep in the institution). There was prima facie a distinction drawn with regard to people who have physical v. mental disability - discrimination between two groups that are largely discriminated against.

p.8-17 – This case uses the definition of discrimination by Andrews but a distinction drawn in this case.  The employer comes up with two defence arguments:

(1) Every one is treated the same -  all have same income replacement with respect to (a) physical disability and (b) mental disability – when then enter the workplace. The Supreme Court says that the discrimination doesn't occur at the time of hire but at the time of disability. Page 8-18 (“Berg is instructive…” – involved a graduate student with a mental disability and SCC found in her favour) – the purpose is to rectify historical disadvantage – “a contract that explicitly provides for distinctions on prohibited grounds, albeit distinctions .  Discrimination is still discrimination is deferred to a point later on even if people entered the workplace with equal benefit.  The risk of vulnerability arises after.

The comparative argument:  we should compare disabled people against able bodied people and not other disabled people.   Sopinka said the proper comparative groups if the purpose of the disability scheme is the same (it was, it was income replacement) so the proper comparative group is disabled persons mental and physical. 

Comparator Groups

Orillia Soldiers  said 1. All employees 2. Employees on non-disability leave 3. Employees on disability leave

Gibbs Important Points
· To find discrimination you don’t have to find that all persons of the disadvantaged group are being treated in an equal way (ie. pregnant women)

· You cannot treat people in the same comparative group differently for unjustified reasons (if the purpose of the benefit of the same within the comparative group (income replacement) than you can’t make a distinction on basis of mental/physical disability (to do so suggests that a mental disability is somehow less than a physical disability)

· The proper group for comparison is within the comparative group itself (Sopinka) – isn’t this the similarly situated test? – 

· Lynk says approach Sopinka took had inherent dangers with regard to appropriate comparative groups – he said there shouldn’t be a distinction within a category but he said you can never compare persons with disabilities with every one else – this is where he was wrong

· Lynk – government or employer doesn’t have to provide services but when it does it has to provide them in a non discriminatory fashion

· Para. 31 on mental disability – strong statement by Sopinka

Isn’t the proper comparative group between 2 and 1 (2 as including physical and mental)

Eldridge

Facts:  Several individuals whose means of communication was sign language had no means of accessing their healthcare records because of the elimination of a healthcare fund 
which paid for a sign language interpreter. 

Sopinka’s methodology for analysis:

· consider if there is a distinction

· was it made on a prohibited ground?

· Did the distinction on a prohibited ground cause a disadvantage?

· was there a justifiable reason for the disadvantageous distinction?

Justice La Forest quotes from Sopinka's Eaton decision.  In Eaton a young girl was asked to be put in a special class because of disability.  The parents opposed.  The SCC said discrimination was found but school board’s decision was justified under Section 1. He decided in favour of the school board to put the child in a special class.  La Forest focuses on the centrality of the need to communicate as an integral part of human dignity and equality and the provisioning of medical services.

Gibbs stands for the fact that it is wrong to have a denial of equal benefits.  Eldridge goes one step further – it was about the imposition or maintenance of unequal burdens (not benefits) – without the positive actions by government a class of people who are disadvantaged would not be able to enjoy equal access to a service.  The  important point is that is says government has a legal obligation to take positive action to establish and maintain equality imposed by nature

.  Therefore legislation must contain no discrimination but must go further to ensure that discrimination imposed by nature and that has a social construct to it must be taken away

Lynk: 

· Disabililty has 2 aspects to it:

1.  Health or medical aspect of the disadvantage

2. The social construct  (Eldridge says you have to eradicate this – government has a special duty to take positive steps to eradicate those disadvantages which exacerbate the natural limitations of disability. This applies broadly to all headings of prohibited grounds) (paragraph 92 – Eldridge)

· Eldridge – with respect to costs, they were minimal and there was no evidence that the provisioning of the services would unduly strain the fiscal resources of the state

· Comparative group in this case was between 1 and 2

Grismer v. British Columbia Motor Vehicles

Facts:  Person’s peripheral vision was limited in both eyes.  To get a licence must have a 120 degree peripheral vision.
Important for 2 reasons

· 1. It advances the thrust of the equality analysis we saw in Eldridge

· 2. It is the first case to use the new unified test after the BC Firefighters case

· It is similar to Meiron – in both cases, a blanket standard had a differential impact on individuals in disadvantaged groups. In both cases this blanket rule had been implemented for laudable safety reasons but in both cases there was no provision to waive the rule if discriminatory i.e. there was no accommodation if you didn’t meet the blanket rule’s standards.  In both cases the defendant was unable to prove on the evidence that the standard that was set was justified in order to ensure safety.  The standard therefore was arbitrary

The New Unified Test   (from BC Firefighters)

1 Rational  connection

2 Good Faith

3 Reasonably necessary (including accommodation and undue hardship analysis)

In this case there was a rational connection because  the goal of road safety was rationally connected to making rules about licence requirements.  It was adopted in good faith.  (You do not need absolute just reasonable good faith.)   The specific standard was found to be reasonably necessary to meet the goal.

2 questions to ask:

· What is the quality of the evidence submitted? And

· Was there justification for differential treatment between those who were able to get a waiver of the rule and those who had HH and thus were not able to get a waiver.

The court said the evidence was concrete that the government relied on in coming up with test. However, there was not good justification for this rule  because the rule did not allow for an accommodation for someone with HH that would still accommodate road safety.  People with HH were still being treated more harshly.  The court noted that there were technological innovations that would allow someone to see to a sufficient degree peripherally.  The principle argument of the superintendent with respect to undue hardship was that individual testing was an undue hardship.  He said that individual assessment was not practical because no way to know if he can drive safely and also that it was too costly.  The SCC said that there were tests that could be used to see if they can drive safely and that costs would have to be much more onerous than this (para. 41).

Cost Test - they said impressionistic evidence of cost is not enough, has to be substantive, cost would have to affect the viability of the operation in order to be an undue hardship – would have to unduly divert funds from other areas.

Therefore, the SCC found against the rule: superintendent was in error in not being opening to accommodation and making a blanket rule with no possibility of getting around it. The SCC wanted to allow such people the opportunity to show that they can drive safely with corrective technology.  The discrimination was not in not giving him a license it was in failing to prove that he could drive with the corrective glasses.  Link says the outcome will probably lead to a re-writing of the rule/standard for vision when driving. 

Trilogy of US cases involving disability

Sutton 

Facts:  Involved twin sisters who both fly for an airline in the southwestern US.  They passed federal aviation standards for eyesight for pilots licenses.  They needed corrective lenses which gave them regular vision.  They applied to United which had a rule that pilots could not fly unless they had a specific  uncorrected vision – and they didn’t have this degree of uncorrected vision.  

Analysis under Canadian case law:

Rational Connection - yes

Good Faith - yes

Reasonably Necessary? – can they be accommodated without undue hardship (Meiorin Test) – no doubt they could meet the Meiorin test) –

· Goal of rule is flight safety – there should be no difference between the two airlines as both under FAA

· USSC said they found against the complainants.  The argument was that because they had corrective vision they were not disabled and therefore not entitled to protection under the DA!  US courts give narrow, non purposeful rulings with respect to disabilities legislation even though the legislation itself is much broader.  The Canadian interpretation is much broader than US.

The tests are getting more similar between Charter and HR

CHAPTER 9 – AGE

In the six leading grounds of discrimination there have been advances in law in five, age is the only one where there has been no significant breakthrough decision to progress the analysis beyond formal equality analysis – law weak in this area
Caselaw under the Charter: 

· 1. Mandatory retirement – McKinney 

· 2. Discrimination on basis of comparison – Zurich Insurance
· 3. Older workers (over age of 45 with respect to employment – either not getting a job or being fired for their age) – bulk of complaints fall here

Older Workers

· Once workers reach their mid-forties, there is a perception of declining productivity.  When there are layoffs, they often leave the workforce altogether rather than face challenges.

· Retirement is often a disguised form of unemployment

· Of all displaced workers who fail in a job, there is a high percentage over 45 years of age.  Once they find a new job they face wage decreases.

· In 1997 there was as survey which found that employers are less likely to higher an older employee for most employment positions.  The same conclusion was also found in a survey of job counselors at federal employment centres –– employer bias an important barrier to older applicants.

· seniority is the single most important practical and effective tool for preventing age discrimination in the Canadian work force.

· Non-unionised – work average 5.0 years; unionised – work average 8.8 years

McKinney v. The University of Guelph

Facts:  Nine professors who were subjected to mandatory retirement at the age of 65.  They launched their action under the Charter and not the HR Act. launched action under the Charter because the HR  commission refused to hear it since it wasn’t a prohibited ground under HRs with respect to 10(1) employment except retirement – 18 years or more and less than 65 years.  Therefore you can discriminate against somebody over the age of 65.  Mandatory retirement is not mandated in law but if you do - it does not go under the HR code.  It went under the Charter because human rights cannot be under-inclusive of the Charter.

Held:  The Universities were found not to fall under the government and thus the Charter would not apply.  However, the court continued  to discuss the issue as if the Charter would apply.  

The Court said that it did not come under the HR Act because the Act in s.10(1)exempts discrimination on the basis of for those over the age of 65 with respect to employment.  The HR Code may not be less inclusive than the Charter.  La Forest looks at mandatory retirement under section 15.  He does a section 15 analysis and then goes on to consider s. 1.  He finds that it is a breach of s.15 but it is justified under s. 1. On the issue of tenure – once you have there are almost no grounds to stop working.  One of the arguments had to do with the issue of individual assessment.  La Forest said that it is difficult to assess an individual – a blanket test makes it easier and he accepts the fact that peoples ability to work declines with age. 

Arguments against mandatory retirement recognised by La Forest:

· It is an arbitrary figure

· There are a lot of tangible and intangible benefits attached to working.  Employment is a component of identity and self-worth - it is not just salary and wages that are important to them

BUT in favour:

· If you didn’t have mandatory retirement you would never get new blood 

· People could stay on indefinitely

· It is in line with social security system – if you undo that you unravel the whole system

· Scarce university resources need to be recycled – older professors stay on and get paid more

The Canadian HR Commission called for Parliament to lift mandatory retirement.  The fact is though that most people retire early.  Most people don’t want to stay on after 65 so wouldn’t have a detrimental affect on the social security scheme.

Summary of McKinney

1. S.15 analysis – the standard route 3-step analysis was

i. was there a distinction made on a personal characteristic?  If yes

ii. was it based on an enumerated or analogous ground?  If yes

iii. was there a resulting disadvantage?

These were to be tweaked in Law.
In this case, age discrimination was a distinction and mandatory retirement as well.  (Do an Oakes analysis).  Note:  there is nothing in the law about mandatory retirement but the law said that it is not discrimination for mandatory retirement on age 65 (or 60 for a physically demanding job) – this could be legal if there is evidence which links the policy with a decline in physical performance based on age.  In doing the Oakes test, La Forest said that there was a rational connection between the mandatory retirement policy and the goal of having a continually renewed workplace and ensuring a safe and successful retirement.  The minimal impairment step:  La Forest looked at a range of balancing features and said that the minimal impairment test was met.  This displays how much deference the SCC was going to show towards a retirement policy.  The court said that a mandatory retirement policy was intertwined with social and economic goals.

2. There is a provision in s.10 which defined age in the HRC and this was being questioned.  McKinney was trying to use the Charter saying that the definition of age in the HRC was underinclusive and inconsistent with the Charter.

3. Compare McKinney with Dickason v. U. of Alta. (1992).  Both involved universities and mandatory retirement policies at age 65.  But in the Alberta HR legislation, there was not age 65 limit of protection like in Ontario under s.10.  Alberta removed any qualification based on age so Dickason fought not on the Charter but on the HR Act in Alberta.  The defence called for by the employer was that it was a reasonable and justified rule.

The question in Dickason was whether the university had reasonable and justifiable grounds for the mandatory retirement.  The SCC said that when looking at HR legislation defences, there will be less deference shown with respect to HR than with respect to s.15 analysis.  But the result in Dickason was the same.  The majority of the SCC said that mandatory retirement was an essential tool to ensure “intergenerational equity”.  They also said that there was proportionality.  They wound up using an Oakes test, going through the rational connection and reasonable basis analysis.  Yes, there was discrimination based on age because she was forced to retire at age 65 – but they had the benefit of a safe, reasonable, secure pension package. 


L’Heureux-Dubé in her dissent said that flexible retirement policies pose no threat to employees.  This can be done in less imposing ways.  Perhaps it was offensive to the application of HR that a private employer can offer up one disadvantages group as a sacrificial lamb for another.

Large v. City of Stratford (1995 SCC)

Facts:  There was policeman who had to retire at 60.  It was found that there was discrimination but there was a BFOW.  There was sufficient evidence to link retirement policies with declining physical performance at age 60.

McKee (p.9-17) – discrimination on the basis of age

Facts:  McKee was a production operator who was told that he would have to chose between getting laid off or early retirement.  There were 4 foremen – 2 got laid off – both of them were the 2 oldest.  McKee’s work performance was complained about, but perhaps this was contrived later because his evaluations prior were good.  We test the credibility of the complaints based on the rules of evidence.  What do the facts tell us on the preponderance of probabilities?  This is not based solely on who is appearing to tell the truth.  You have to look at the opportunities for knowledge of the witness, powers of observation, the witness’ judgement and their ability to recall and describe what they saw or heard.  Was the evidence given in harmony with what the reasonable person would recognise in the circumstances?  I.e. is it consistent with the preponderance of probabilities?  The employer’s witness made many complaints about McKee but the prior evaluations were satisfactory (so prior inconsistent statement) – so much less credibility was placed on that witness.

Range of remedies in this case:

Lost wages, benefits for 7-8 years (a substantial award) subject to mitigation.  Even though he made no successful attempt to mitigate, he was still awarded the whole amount.  He said it was a lousy job market and it would be hard for a 58 year old man to find another job.  Taint theory – even if there were legitimate factors, age discrimination taints the whole termination.

Zurich Insurance (1992)

Facts:  Zurich Insurance separated drivers by categories based on age, sex and marital status for insurance policy purposes.  This was allowed by the Code.  This was not a Charter case, just HR legislation on former s.21 (now, s.22) which says that the rights to equal treatment is not infringed when insurance contracts are based on certain grounds of age, sex, marital status or handicap.  If the insurance company can show that its policy on classification is based on bona fide grounds, the policy would be upheld.  Did they have both the subjective and objective grounds?  The real battle was “Did the evidence produced by the insurance company meet reasonable grounds?”

Held:  The HR Board of Inquiry found for the complainant.  It went to the SCC.  The question was about the reasonableness of the policy.  Zurich said that statistics showed that single young male drivers under 25 has more accidents than any other category around and that there was no practical alternative to this policy.  Sopinka looked at the arguments and (p.9-24) refuted the first argument saying that it wasn’t sufficient.  You cannot allow discrimination on the basis of statistics because this would perpetuate stereotypes and judge individuals by the group they belong to.  Also was there no other practical alternative?  Sopinka says that there was – you could use neutral factors like driving experience, etc which are used when judging people over 25.  Therefore, this is like an undue hardship test.  Sopinka said that it was too high a standard.  (Lynk thinks that Meiorin applies undue hardship in all HR categories now and it would be applied.)  Sopinka wants to apply another test: Is there any other reasonable alternative to the current practices of insurance agencies?  He said that there wasn’t enough time for insurance companies to evaluate driving experience of people below 25 (there weren’t enough statistics, for example).  Therefore, there was no practical alternative.  So the fact that there were no statistics, the burden now falls on the complainant.

Dissent:  L’Heureux-Dubé said that a mere statistical correlation is not satisfactory because it accepts the very stereotyping that HR legislation is meant to vanquish.  She felt that Zurich had failed to prove that no practical alternative existed.

Nancy Law – issue of age

Facts:  Law married at 19.  Her husband was 35.  They were married for 11 years and the husband died at 50.  She was 30.  They didn’t have any children.  He contributed to the Canadian Pension Plan for 22 years.  Usually, you have access to the plan when you turn 65 or if you suffer a disability which prevents you from working and you don’t have any other insurance coverage.  The surviving spouse with dependant children also gets benefits, or if the spouse dies and the surviving spouse is between 35 and 45, they get benefits on a sliding scale.  Law didn’t fit into any of these categories and she claimed discrimination on the basis of age.

Held:   The SCC restates the equality analysis from Andrews.  It reiterates some important points:

1. the equality analysis must be broad

2. it must be linked to the purpose of the legislature and must be done contextually  i.e. in the equality analysis, you must look at the purpose of equality in the full political, social and legislative context of the particular claim being made

3. it restates the 3 step s.15 equality analysis (para 39 Ch.4)


i. Does the particular government legislation or action that is being attacked draw a distinction on personal characteristics or does it fail to account for the claimants’ already disadvantaged position?

ii. Is there a distinction made on one of the enumerated or analogous grounds?

iii. Does the distinction made on one of the enumerated or analogous grounds create a disadvantage in a substantive sense?

4. The purpose of s.15:  Iacobucci says (see Ch.4  para.51) that the purpose of s.15 is to prevent the violation of essential human dignities and freedoms

5. The most important point – it talks about equality as a comparative approach.  What are the enumerated and analogous grounds?  It is a floating, imprecise analysis though.  Some factors to be considered:  (none of these factors are determinative to see who is the appropriate group for comparison)

i. must consider the complainant’s point of view as to who is appropriate to be compared to.

ii. The rights claimant ought to be able to show membership in a group that has experienced historical disadvantage i.e. one of the groups in s.15

iii. Must show that the distinction being made by either a government action or a government legislation was made between your group with whom you are claiming membership and some other group with whom you want to be compared.

iv. Look at the purpose of the legislation that is under attack

v. Look at the degree/severity of the adverse impact or disadvantage

So the analysis of an appropriate comparative group varies from case to case.  There is not always a fixed comparative group.  You have to consider the 5 facts to determine the most appropriate comparative group to determine if there was discrimination – it is a floating/contextual test.  Lynk wonders if this is workable.  It’s perceived strength is also its weakness because it is too flexible and broad to be an applicable test and judges can use the test to fit the facts rather than the facts fitting the test.

Iacobucci applies this contextual floating test and says that there was differential treatment in this case which was based upon an enumerated ground (age) but there was no disadvantage in any substantive sense because younger people and younger spouses do not fact the same economic disadvantages to economic opportunities.  There is no distinction in the legislation with respect to younger people – they don’t suffer economic vulnerability, labour force disadvantages, there were no adverse social assumptions being made about them.  In other words, it is easier for young people to find work.

Other cases of discrimination

· A condo had a policy of no owners with kids under 15.  This was discrimination on the basis of age and family status

· Air Canada said no new pilots over 27; Greyhound said no new drivers over 35 – this was discrimination on the basis of age.  There was insufficient evidence to justify the policies.

· Long-term disability benefits – rule in Sask. That LTD benefits would be cut off at age 55.  A worker got ill at 53.  It was a violation

CHAPTER 10 – Marital and Family Status
The HR Code in Ontario uses both terms.  Other jurisdictions don’t include family status in their codes.  Marital status has a wider definition.  Family status is the parent-child relationship and marital status refers to single people, divorced, separated, or relationship outside of marriage.  It is no longer confined to opposite-sex spouses after the M v. H. decision where “spouse” = any sex.  It also covers rules on nepotism, common law spouses, lifestyle and religion, housing issues, immigration issues and family benefit issues.

Cashin

Facts:  Mr. Cashin was the president of a fishing union in Nfld, and a former liberal MB.  Mrs. Cashin was a Human Resource broadcaster.  The CBC told Mrs. Cashin that she couldn’t broadcast because her husband was an MP and there would be a conflict of interest because her husband was so influential.  She launched a HR complaint under marital status but this was rejected by the commission, but the lawyer took it to the trial division and won.  Generally, courts give wide amounts of deference to HR Commissions to advance or reject complaints, but in this case, it was the opposite.  She won in the federal  Court of Appeal.  The issue was: Was the identity of her spouse important?  How widely do we interpret marital status?  A narrow definition would be mere “civil status” but a wider definition includes whether this includes receiving benefits/burden depending on whom you are married to.  The CBC used a narrow definition, Cashin used wide definition.  The Court used an intermediary interpretation.


This includes a situation where an employer has differentiated against someone because they share the same last name as the employer.  CBC had a rule that prevented one spouse from commenting on an issue that the other spouse was involved in, and this was too broadly drafted and there should have been accommodation.  CBC was applying solely  a subjective definition.  CBC appealed to the SCC but leave was refused.  So, it is still the leading decision on marital status.  


Subsequent decisions gave a broad definition to marital status – including the person to whom you are married.  There might be some justification whereby 2 spouses can’t work together, but you need compelling business reasons to show why.

Price (1991 BC)

Facts:    It involved a woman caring for a handicapped child on a part-time contract from the Department of Social Services.  Her husband was charged many years earlier for sexual assault. Because of this, they terminated her contract for care.  This rule was struck down because it was too broad and it didn’t matter what her husband did in the past – this didn’t reflect her ability to care. 

Ville de Brossard

Facts:  There was an anti-nepotism policy in Brossard whereby if a relative was working for the city, they refused to receive applications.  A girl applied to be a lifeguard.  Her mother worked for the city and therefore, she was refused.  The Québec legislature uses the term “civil status” instead of marital status.  Was there a discrimination on a prohibited ground?  The municipality said that there was no prima facie breach because of the way in which they interpreted civil status.  They said that civil status was only related to marriage and non-marriage and did not include children.

Held:  The court said that a broader definition should be used.  Therefore, there was prima facie discrimination.  The only defence is a BFOQ.  Subjective analysis:  this was passed and it was done in good faith.  Objective analysis:  the municipality said that they needed arms length workers to prevent conflicts of interest.  But, the mother was  a typist in the police department and the daughter was applying to be a lifeguard! – where was the connection.  They used administrative efficiency to justify this blanket rule.  The appearance of nepotism must be avoided not the reality of it.  The SCC said that the rule didn’t meet the objective standard because it was too harsh and too stringent.  The SCC pointed out that there were reasonable alternatives – the municipality could look at anti-nepotism rules on a case by case basis.  You need some allowances or exceptions will be struck down unless you can prove justifiable reasons without placing an undue burden on the employee or candidate for employment.  (P.10-12:  “This is not to say that all rules designed to combat real and potential conflicts of interest or the appearances thereof in government will be justified as occupational requirements.  The special nature of work in the pubic service means only that the purpose of such rules is rationally connected to public service employment.  The rule must still be properly designed to ensure that the aptitude or qualification is met without placing undue burden on employees or candidates for employment.”)

Jensen

Facts:  The complainant was working for a very right-wing magazine with a person who was her future husband.  She was terminated before the marriage but after announcing the engagement.  They were both doing graphic layout.  They were living together.  She wanted time off before her engagement.  She also asked for a raise and the boss agreed to the raise if she would leave in a year.  When she was fired, her husband left in protest.  The magazine argued that if 2 people who were working on the same job were late or absent on the same day, deadlines would not be met.  The magazine said that they really weren’t married nor in a common law relationship because they hadn’t lived together long enough.  

Held:  As long as it has the appearance of being married, this was enough.  The interpretation has to be broad.  (Quote from O’Malley on p.10-16:  The tribunal has to interpret marital status with a broad, purposeful meaning.)  Therefore, marital status was extended to a newly formed common law relationship.  Spousal identity should also be included.  The perception is also important i.e. it extends to if you are married or if you are perceived to be in this kind of relationship.  (Actual and perceived memberships in a group are considered).

Carrigan v. Nova Scotia Dept. of Community Services

Facts:   The complainant was a single father, separated.  He moved back to Nova Scotia from Ontario.  He had custody of the only child and contacted the Dept. of Community Services for family benefits and was denied because he had to be separated from his wife for 6 months.  He said that this was discrimination on single parents based on marital status.  A previous case Rhino (sp?) applied the similarly situate test which was struck down in Andrews.  The rules of interpretation said that social welfare rules should be broadly interpreted because they need a broader advantage.  There was a prima facie distinction being made here.

Section 15 analysis:

i. there was a distinction

ii. It was based on enumerated or analogous grounds

iii. Was there a substantive disadvantage from this?  (Then apply s.1 test)

There was no compelling reason from the Nova Scotia government to maintain this distinction.  Perhaps the government thought that the 6 months limit was reasonable because they thought that there might be a possibility of maintaining the marriage relationship and there would be no need for social benefits.  They might have also considered the possibility of people manipulating the system.  But the rule was struck down because there were no compelling reasons to maintain the requirement.

A v. B and C

Facts:  A (a man) worked with B and C.  A was married to B.  B’s daughter was sexually abused and the abuser was identified in therapy as A.  This cause problems.  C was the president of the company and he was away on business when the conflict occurred:  A was in the car and A and the daughter confronted B.  They remained in the car since B wouldn’t let anyone in because his family was shaken up.  B went to A’s house.  A said that he couldn’t come in.  A called C when he was away and C told A not to go to work but A did and confronted B.  A and B had a confrontation.  C told A that she was fired.  A files a HR complaint that he was fired because of discrimination based on family and marital status.  A could have chosen to sue for “wrongful dismissal” under labour law.  By common law, this would only result in monetary damages but no reinstatement.  Under HR legislature, you can get reinstatement but the process is slower.  (Why would he want to be reinstated in a workplace without an internal union to protect him?)  The point is that he wanted to get reinstated so he went through the HR route. 

Held:   At the Board of Inquiry, they found that he was directly discriminated against because of marital/family status.  At the divisional court level, they didn’t have the discretion to review the board’s finding of fact but they could review findings of law.  Does  A fall under the definition of marital/family status?  They found that A’s case didn’t fit under the lines of family/marital status.  The test was “but for the relationship he had with his daughter, would he have been fired?  NO.  (p.10-24 – the issue was one of personal animosity not just one of family status.)


From A v. B we see a readoption of a narrower definition of marital and family status.  The intermediate approach in Cashin was stretched to a broader view until this case where it was given a slightly narrower definition.  This will probably not wind up standing because of the liberalness of today’s court.

CHAPTER 11 - RACE

The Abella Report led to the Employment Equity Act to promote greater representation from the 4 target groups.  In 1997, there was a study commissioned by the HRC by John Samuels (from Carleton U) on visible minorities and the federal public sector.  He said that the federal public sector fails to represent diversity in the Canadian labour force.  In 1996, there were 5.9% visible minorities in the Canadian workforce and this was only around 2% in the federal public sector.  In 1997, these figures were 12% and around 4% respectively.  The report cited remarks by the visible minority employees and they complained about the lack of equal promotional opportunities, discriminatory work practices and exclusions from senior managerial positions.  The Report said corrective action was required to remove systemic barriers.  They said that visible minorities did not want special treatment, just adjustment.

“How Canada gains from the Brain Drain”  Globe & Mail article in May 1999 on the differential impact between white and visible minority immigrants in Canada and the ability to get jobs.

In 1996, less than ½ of the immigrants to Canada born outside of Canada came from Europe – most are from 3rd world countries in Asia.  But employment wise, despite the mantra that education is the route to success, the 1997 statistics show otherwise:

36% of male visible minorities have a university degree and 31% of females.  This is much higher than the national average of 18% for males and 20% for females.  But with respect to finding jobs and wages, there was higher unemployment and lower wages for visible minorities that whites with a high school education.  In the 22-44 age group, 71% of immigrant men had jobs and 51% of women.  For Canadian born, this was 84% for men and 76% for women.  Average wages for white men and women in 1995 were $33,000 a year and $20,000 a year respectively.  For visible minorities, this average was $22,000 and $16,300.  These discrepancies are based on both gender and race.

Ahuwahlia

Facts:  A retired as a cop in the 70s.  He was dismissed before the time of his promotion.  There were allegations that he didn’t get along will with the officers and he didn’t perform.  He alleged racial discrimination and harassment on the job.  He alleged:

i. name calling

ii. no promotion from level 4 to level 3

iii. discrimination

Regarding the name calling, there was evidence to show that visible minorities were called names, including him (like Paki and nigger).  But there was evidence to shoe that this might have just been in jest and that it was “consensual”.  He called white people names too (Limey).  An expert witness said that the name calling wasn’t consensual but in reaction to hatred.  It was argued that there was a sense of equation since everyone called each other names and that the name calling was only within the precinct, but nothing was being done by management to curb this name calling.  The court said that management had an obligation to do something.  The Board of Inquiry said that “Paki” and “Nigger” were pejorative because of the superior-inferior relationship.  But “limey” was not derogatory.  She A’s complaint was upheld against the police department management (not against the individual officers) because they should have done something.  (Para. 15144 – “it is not a defence to say that name calling was in jest or it was only in the precinct.”)  No damages were awarded because of the presence of retaliatory name calling and the lack of forceful complaining to superiors.   


Regarding the failure to get a promotion (para. 15163), A said that he didn’t get promoted and was demoted because he had problems interacting with other officers because of the racial slurs and discrimination.  (He argued the taint theory as well – this went far.  Because there was not real investigation into his work performance, and there was a racial factor, management would be held liable for the breach – but his lost on this so ignore it!)  In this case, they said that you could separate a poisoned work atmosphere from poor work performance, so there was no application of the taint theory.  This was decided in 1983 – compare this decision with Naraine.  In A, they did separate discrimination and poisoned atmosphere from work performance.  In 1996 in Naraine (p.11-14)m a different result was obtained.  

Naraine


He worked for Ford and he was discharged because of racism.  It was a similar situation to Alhuwalia – he didn’t get higher assignments or job training because of his race.  There was an 8 year delay between the allegations of infringements and time of the hearing, so some evidence was too stale to allow an adequate defence.


Backhouse accepted the expert evidence that “racism in the workplace if not always evident.  It is an ellusive phenomienon and something only the victim  can show that racism has occurred.” Para.27-28 cites Sparks who says that there is subconscious display of racism as well as a conscious one and a “large segment” is effected by this behaviour.  Racism is an endemic and it built into the cultural fabric of our society!


If you compare the facts of Alhuwalia and Naraine, they are every similar.  There was wide-spread name-calling, management didn’t do much, it led to lower job performance and subsequently firing and the word “Paki” was used in both.  In Naraine there was a problem with the credibility of witnesses so she only had to rely on expert witnesses.  In Alhuwalia, all the witnesses were consistent – all the officers had specific reasons why they didn’t want to work with him.  


After the Charter was introduced, one sees more frequently the influence of psychology in the law.  Many studies/cases were made based on race.  There was greater legal and social recognition to the existence and persistence of inequality in Canada.  Backhouse is explicit in using a power analysis with respect to the name calling – “limey” vs. “paki” (see p.11-14, para. 44 – a much tougher analysis because the damaged caused from racial jokes to the disadvantages group is greater.)   This was missing in the Alhuwalia analysis.  Backhouse says that in Naraine, where there was an atmosphere at work were racial stereotypes predominated and management made no efforts to the contrary, racial components will work their way into thinking regarding work performance and promotions and racially charged work atmospheres will have an impact on work performance.  This analysis was missing in Alhuwalia.  Backhouse recognises the (para. 58) “organic theory of corporate responsibility” – a corporation bears a responsibility not only when it participates in the harassment but when it was passive in its response to the harassment.  The rights complainant is constantly in pain because the evaluation is formed on an irrelevant criteria.  One cannot assess performance or displays of temper without looking at the background atmosphere.  (See para. 96).  You have to look at Naraine’s acts in the context of the work atmosphere.  Backhouse thinks that his behaviour was due to a racially charged environment.  She thinks that the racial atmosphere was proportional to the firing. 


For challenged the decision.  Did the Board err in finding a causal connection between the poisoned atmosphere and the firing?  The court thinks that the board was entitled to draw this inference because of the totality of the evidence.  Did the organic theory apply?  The SCC said that it did.

Grover and CHRC v. National Research Council of Canada

Facts:  Dr. Grover worked for the National Research Council and claimed that they were discrimination against him because of his race and colour.  2 directors on management were responsible for this – he was denied management research responsibility, promotions, and advanced research.  (para. 148).  Although he was an expert in his field, he was subject to differential treatment.  The employer offered as a defence that there were budget restrictions, personality conflicts and change in the direction of research.  

Held:  The Board said that with respect to discrimination (para. 153) – discrimination is not a practice which one would expect to be seen overtly (para 158) – you need an evidentiary inquiry looking for the “subtle scent of discrimination”.  They found from the evidence of witnesses by the council that there was no credibility and it was vague.  Grover was clear and concise.  In weighing evidence, you have to often assess circumstantial evidence.  The Board found that there was discrimination because of the actions of the NRC management and found the discrimination flagrant.  Grover is an important decision because of the range of HR remedies offered and granted by the HR Board.    


Para. 164 from O’Malley – The HR Code aims at removing discrimination, and not punishing but in putting the complainant back in the position before the discrimination.  In Grover, the Board ordered an apology from the employer showing an admission of fault.  This shames the employer and lets the public see that the NRC was forced to take responsibility for their actions.   He was also reinstated.  The Council was ordered to give him a promotion and increase his pay proportional to what it would have been but for the discrimination.  He also got damages for hurt feelings and costs (which is rare) to cover his own personal legal expenses.

National Capital Lines (1997) p.11-21 – systemic discrimination decision with systemic remedies

Facts:  The federal government (the Ministry of Health) has a high level of employment representation from visible minorities – 25%.  The focus of the complaint was that these visible minorities were not represented in management.  Out of 118 senior health management personnel in Canada, only 1 was a visible minority.  Also promotions were fewer and there were lower numbers of visible minorities in departments that promoted people to upper management positions.  The qualifications for these visible minorities were very high but usually, someone with inferior qualifications who was not a visible minority was promoted ahead.  Job descriptions were changed to accommodate non-visible minorities.  (p.11-24, para. 162 – Findings of the tribunal.  Subpara. 14, para.5, para 164)  What the Board fund was that visible minorities did not get any positions to be able to get to the level of management and that promotions were not based on professional and educational skills.  These are the essential elements of systemic discrimination (para. 164) – not necessarily motivated by intentional/conscious acts.

Remedy:  para. 182, 183, 189 – they wanted to eliminate some of the identified barriers towards visible minorities.  They ordered training, workshops, new rules to promote promotions of visible minorities and computarised inventory.  

REVIEW of CHAPTER 10

There are 3 important things to know

1. Family status (refers to the parent-child relationship) and marital status (refers to the conjugal relationship or absence thereof) but these are used interchangeably.  S.10 of the HR Code keeps them separate.

2. Use of a broad definition for family/marital status.  The SCC resists the attempt to whittle down civil status in Ville de Brossard.  In Cashin, McWiggin gave an “intermediate” definition to marital status – this decision has never been officially overturned, but subsequent decisions have given it a broader definition.

Discrimination occurs on the basis of marital status where one has been denied a benefit or has to endure a burden, not simply because one is married, divorced, etc. but also includes to whom one is married or if someone is married to a member of a particular group that is being discriminated against.  Marital status also covers being single (see 1992 BC case Henson where a manager of an apartment block was let go because the new owner wanted a married couple to run the building.  This violated the Cod).  Marital status does not cover religion or lifestyle issue if it involves being involved with a particular institution (e.g. Caldwell). It also covers anti-nepotism policies which will be struck down on marital or family status grounds because they, although legal, have been drafted too broadly and applied too flexibly.  

3. The definition has its boundaries e.g. A v. B and C – the Ontario court said that where the decision is wholly based on personal animosity and where marital or family status was wholly incidental to the dispute that arose, then the purpose of HR legislation, which is to ameliorate historical disadvantage, will not be served by extending coverage to this kind of fact situation. 

Regarding arguments over substitute decision e.g. Mossop – sexual orientation case where a federal civil servant’s same sex partner’s father died, and the Collective Agreement offered bereavement leave for death of spouse’s parents, when he requested 3 days off he was denied.  Sexual orientation was not read into the analogous grounds.  He argued under marital/family status.  We won at the tribunal level in 1989 where he argued that same sex couples are the same as an opposite sex couple – i.e. have equality as a family.  He lost at the SCC which said that the issue was one of sexual orientation.

CHAPTER 11 – RACE


The list of the prohibited grounds in the Ontario code are “race, ancestry, place of origin, colour, ethnic origin” – these are all deemed to be under the broader heading of “race”.  

1.

Race is to be given a broad definition.  Tribunals and courts have acknowledged that racial prejudice often works discretely and invisibly e.g. NCRR – it is hard to detect the “subtle scent” of racial discrimination.  Cases in the last 5 years focus not on direct discrimination but on situations where the focus is not on the intent but on the impact and effect of racial segregation particularly in the workplace.  The legal test of systemic discrimination holds the greatest promise in the areas of gender and race discrimination because:

1. they are the most visible groups in society

2. they form rather large segments of our society

3. the impact of the disadvantage can generally be measured, particularly in the area of employment.

2.

Caselaw, especially from the 80s to the early 90s has been troubling with respect to race because there is a reluctance to apply a taint theory analysis.  Up till the mid 1990s, there were lost of cases with racially charge workplaces, with racial slurs, but when someone got fired and there was a link between the racial slurs and work performace, tribunals separated the two.  E.g Alhuwalia.  Only more recently with Naraine, Grover and NRCC, you find a more concerted effort by HR tribunals to link a racially charged atmosphere in the workplace with the broader purposes of HR legislation.  Individual complaints on the issue of race were analysed on a context separate from generalised workplace segmentation, absent how the racial minority would be effected by this racially charged workplace.  Nowadays, there is more allowing of evidence from the fields of social science and psychology, etc.  

These 3 decisions have significantly changed the direction of HR analysis in the Canadian workplace in race cases.  There are good reasons for this:  in all 3 cases, the complainants relied upon well prepared, well presented, persuasive expert evidence of social science on race.  So there was evidence before the tribunals that looked at the impact of racial segregation in the workplace and the psychological impact of a racially charged workplace to visible minorities; also, the tribunals were more open.


Naraine was more compelling – he would have lost if the case were tried a few years earlier.  There was a blue-collar workplace, the complainant didn’t do well on the witness stand and he had a bad work record.  But there was compelling social science evidence of the problems of a racially charged workplace.  The tribunal also applied and accepted this analysis (where it was not in Alhuwalia) – there was more empathy with respect to the impact of discrimination on race.  This decision was upheld after judicial review by the Ontario court.  

CHAPTER 12 – RELIGION

The word “religion” is not in the HR Code – the word “creed” is used instead.  Religion is in s.15 of the Charter.  Both words have the same meaning according to the Ontario court of Appeal.  

Jazairi - “creed” was religious beliefs and cannot be extended to mean political beliefs.   

Facts:  Professor at York University has strong views on the Palestinian-Israeli conflict.  These views were publicly known.  He claimed discrimination on his views when he was denied tenure owing to 2 letters that were sent to the university’s review board by 2 Jewish faculty members who were concerned with his views.

Court decisions on religious beliefs have held that:  
1. Religious beliefs have to be sincerely held – they cannot be held just to get some kind of benefit, must be genuine

2. It includes both belief and practice e.g. some employers might say that it is okay to hire Seventh Day Adventists but they must also accept that they need to have Fridays and Saturdays off as part of their observance

3. The accuracy/correctness of a complainants religious interpretation in HR law is not an issue e.g. someone might say that they need to take Monday off because of their religion even though that religion does not require this but it is only his interpretation of the requirement.  This is god enough under the provision.

4. S.24(1)(a) of the Ontario Code – Special employment provisions.  This protects a religions/educational/social institution when it has restrictive obligations upon its employees (central issue in Caldwell).  If there is no s.24 equivalent in some jurisdictions, e.g. Alta., courts read them it.  Caldwell – Facts:  a teacher in a Catholic school was single and pregnant and was fired.  The Alberta court would read in s.24 into the Alberta Act and say that that special Catholic school systems can have special requirements regarding the lifestyle of their employees.

5. The duty to accommodate does arise.  (see O’Malley, Bhinder, Central Alberta Dairy Pool, Renaud)

Caldwell v. Stewart (pre-Charter)

Facts:  She was a teacher in a Catholic school in BC which was funded by public funds.  She married a non-Catholic who was a divorcé.  Also, this marriage was only a civil ceremony.  She was fired.  Her teaching was faultless.  There were other non-Catholics in the school but they were not held to the Catholic standard.  The schools objective was to have as many teachers as possible who were Catholic and these were required to live a Catholic lifestyle.

Held:  At the Tribunal level, she lost.  She also lost in the lost in the lower courts.  At the SCC, the Catholic School Board relied on the equivalent of s.24 in the BC Act (s.22 – see p.12-9) which said that the rights under s.5 with respect to equal treatment on employment is not infringed when people of certain groups give employment only to people from that group.  There was a 2-step analysis:

1. It the requirement that a teacher in a Catholic school be a Catholic and lead a Catholic lifestyle a bona fide requirement?  Yes, because the school is trying to reach a Catholic lifestyle in the school – they are teaching more than just knowledge.  Is this requirement undermined by the fact that they have to hire non-Catholic teachers?  (Note: the school was funded by public funds)

2. Are you an institution which can claim a s.24(1)(a) defence?  Yes – the maintenance of a requirement of a Catholic lifestyle in a Catholic school board was a BFOR (see p.12-8).  Catholic schools differ from public schools – the doctrinal/religious views colour all parts of the programme and are part of a special requirement of the school and necessary in achieving the objective of the school.  

· Does the school meet the s.22 heading?  P.12-10 – the SCC said that Caldwell’s appeal fails because the policy is justified and the school community was extending a preference that was made by the community.

· Is s.24 underinclusive of s.15 of the Charter on the basis of today’s law?  Yes – but would it be saved by s.1?

Jansen

Facts:  Jansen was a dairy farmer in Ontario.  The Ontario Milk Marketing Board had a policy that milk would be picked up every 2 days.  Sometimes, this would be a Sunday.  Jansen said that he couldn’t do any extra work on a Sunday (although he still milked on Sunday though because he said it was “necessary”).  This was what he interpreted as being the requirements of his church.  There were 96 other farmers in his situation so the Board allowed an extra Saturday service but they charged $2,500 per year for this accommodation.  Was this sufficient accommodation or did the Board have to absorb the cost?

Held:  Backhouse said that his personal interpretation was what was important – not what the actual practice was.  She looked at the cost and said that although it wasn’t extreme, she thought that perhaps it should be extended to the milk consumers rather than the producers.  Backhouse thought that this kind of accommodation was like having a ramp for people with wheelchairs in a theatre and then charging them a surcharge!  There was therefore no undue hardship on the part of the board since the current costs were was extensive, and might cause severe suffering which might effect the viability of the operation.  She said that swallowing  the $2500 x 97 in view of the total profits of the Board was not undue for the Board.

Champlain (p. 12-14)

Facts:  It involved teachers who worked for a school board that required them to work on Yom Kippur.  They didn’t want to work and the school Board said that they wouldn’t pay them.  But all the other teachers got paid when they took a day off because most of those days happen to have coincided with the school’s holidays.

Decision:  Was these a distinction being drawn?  Yes.  There was a prima facie violation of the Québec HR Code on the grounds of religion.  Was this justified by any available Employer defences?  This was indirect discrimination so the available defence was reasonable accommodation up to the point of undue hardship.  Factors to be considered when judging undue hardship:

1. cost – it was minimal cost to the employer

2. employees morale – this was not important because there were no other employees that would suffer a burden if pay was given to Jewish teachers on a Jewish holiday

3. interchangeability of the workplace – there were teachers who would have substituted so there was no problem

4. Collective agreement….

5. Size on employer – this is related to cost

6. Safety was not a consideration.

p.12-18,19 – the cost was the main issue discussed.  But it was acknowledged that to replace the Jewish teachers with substitute teachers is not an unreasonably financial burden on the school.  There might be boundaries on this if the teachers had wanted to be absent every Friday, but maybe there could have been intermediate accommodation like hiring them part-time.

Attis v. Ross (New Bruswick)

Facts:  The parents of a child in school are suing the Mr. Ross and the school board for failing to take action against Mr. Ross for permitting racial discrimination (anti-semetic).  Ross, the teacher, didn’t say anything in the classroom but he wrote pamphlets and he went on TV and wrote articles and his views were very widely known.  He said that his views came from his religious beliefs – he was a fundamentalist Christian who believed that there was an international Jewish conspiracy that was out to undermine the fundamentals of Christian civilisation.  Parents felt that his presence in the school was poisoning the atmosphere which Mr. Attis’ daughter and other Jewish students were exposed to in the school.  So what is the link between his views and the fact that the other students were acting out?  Prior to the filing of the complaint by Attis, the school board had sent letters reprimanding Mr. Ross and put a gag order on him.  

Held:  The HR Board found against Ross and the school board.  The school board was liable because it was failing to curb Ross’ point of view because they were almost indifferent to the complaints and they continued his employment.  Ross and the school board challenged the decision and it went to the SCC.  Courts will show deference to the HR tribunal on questions of fact because they have some level of expertise on fact finding but no deference is shown on correctness with respect to questions of law.  

Important points to know from Attis:

1. There is a high importance placed on schools and teachers with respect to their conduct.  Schools are the principle social means of transmitting commonly held values and aspirations and teachers are intimately linked to this transmission system.  So teachers cannot choose which hat they will wear because even off-duty, their standard of behaviour/conduct follows them outside the classroom.

2. Nature of off-duty conduct.  The standard rule of employment is that the employer has no role in disciplining employees for off-duty conduct unless there is a nexus/connection between the nature of the employment and the off-duty conduct.  E.g. having child porn in your home is irrelevant to a steel worker because there is no substantial nexus between the criminal conviction and the nature and character of the work.  Maybe there would be a link if the person were a children’s aid worker.

Para. 48, 49, 100, 101 question the evidentiary link between Ross’ off-duty conduct and the poisoned atmosphere that existed in the school.  The tribunal found evidence to link Ross’ views off-duty with the poisoned atmosphere because students were making racial slurs and parents were writing letters to the school.  So perhaps there was some bias in the school.  Was there enough evidence?  The SCC said that it was essentially speculative in terms of making this link.

         Points of view:

· Civil libertarian view – this was not used

· Teachers have a high responsibility and this extends to their conduct outside the classroom – this was used

· As a teacher, you don’t get rid of all your civil liberties.  He should have been dealt with under employment law or criminal law like Zundel and Keegstra.

Remedies:  The Inquiry Board said that he should be suspended for 18 months.  He could come back to the school but in a non-teaching position and he couldn’t publish during this time.  The SCC held that these remedies did not restrict his s.2(b) rights.

3. There is a positive obligation upon employers with respect to possible HR violations by there employees.  It is more than the duty of an employer not to do something themselves that is harmful; they have to take positive measures to restrict violation; they have to take every reasonable step to eliminate a poisoned atmosphere.  Being passive or non-responsive raises the issue of liability of the employer.

4. Boundaries on freedom of religion.   Ross said that his views emanated from a religious faith and he used freedom of religion to justify his expression of these views.  The SCC said that freedom of religion is to be interpreted widely but there are limits.  It is limited by the issue of public safety, issues of public order, public morals, public health and the fundamental freedoms of others.  (see para. 94).  Freedom to practise one’s religion cannot derogate from freedom of others to practise their religion.  SO, in the case of commercial printer who belongs to a fundamental faith who refuses to print literature for gays, this is a violation of HR because it derogates from another person’s HRs.  But the gays can go to another printer?  Freedom to contract does not work anymore!!  How is this example distinguishable from Attis?  You are just weighing two people’s religious beliefs.

CHAPTER 13 – SEX & GENDER

Bliss v. Attorney-General of Canada – this is the leading case on equality jurisprudence 20 years ago, but it is now wrong!

Facts:   Bliss was pregnant and she was trying to claim unemployment insurance 6 days after the delivery.  She claimed that she could work but the legislature deemed that she was unable to work and she couldn’t get UI because the Act said (in what was section 46) that regarding pregnant employees, UI was not available.  

Held  The court used the similarly situated test which was thrown out in Andrews.  P.13-3 – Ritchie J. said that the right to equality was to be treated as well as someone in the same situation.  In this case, all other pregnant employees were treated in the same way so there was no discrimination.  Ritchie said that she was not discriminated on the basis of sex because the Act didn’t treat unemployed women different from unemployed men.  The distinction was for pregnant women.  In this case, the Canadian Bill of Rights was used to counteract the discrimination but Ritchie didn’t think that he could strike down the statute based on the Bill of Rights.

Brooks – This case did not just overturn Bliss but totally tears it up.

Facts:  The case deals with benefits drawn up by a Collective Agreement which provided fewer advantages and benefits to employees off on maternity and pregnancy leave as compared to employees off on sick leave or other leave.  

Held:  The court said that this wasn’t like Bliss.  In Bliss, you could not compare pregnant employees with employees off on disability leave because pregnant women aren’t disabled.  But Dickson said that pregnancy is health related so other disabled people were a good comparative group.  Dickson used a s.15-like analysis:  (1) was there a distinction between disability and pregnancy?  Yes – this was stated in the collective agreement.  (2) Was Brooks discriminated against on other HR grounds i.e. was pregnancy discrimination in the basis of sex?  

Dickson said that Bliss was wrongly decided and he pointed out that the similarly situated test was a rejected approach towards equality.  He said that women were the only gender that could bear children, so the disadvantage was not a burden by nature, but a burden by statute.  It perpetuated a natural burden which could have been easily eliminated by legislation and which equality rights demanded that it be addressed by legislation.  So you have to treat someone differently to treat them equally.  So discrimination on the basis of pregnancy was discrimination on the basis of gender.

(3)  Did the distinction result in discrimination?  4 important points:

i. He emphasises the vital role of pregnancy and birth in regenerating the population.  It is a fundamental social role and if we expect women to continue this role while also enjoying full political and social rights, then unnecessary burdens and barriers have to be removed wherever they are found.

ii. To allow such a distinction to continue to exist in legislation or in a collective agreement goes against the fundamental principles of HR statues which seek to remove unfair disadvantages or unnecessary barriers.  To leave this kind of distinction in the legislation places and unfair social cost solely on the shoulders of women and since pregnancy is a necessary social good, all should share in the cost not just pregnant women.

iii. The employer’s argument is dismissed – which said that the provision is not discriminating just underinclusive.  Dickson (quoting some US SC decision from the 60s or 70s) says that underinclusiveness can be a backhanded way of perpetuating discrimination.

iv. Out of this decision, one can see the SCC moving away from a categorical exclusion analysis to a disproportionate impact analysis.  I.e. a categorical exclusion analysis would have to say that sexual harassment would have to occur to all women to be a grounds for sexual discrimination.  But Dickson says that as long as there is a discriminatory impact to historically disadvantaged groups, this is enough, otherwise you are setting the threshold too high to combat discrimination.  

Janzen – Dickson J relies on disproportional impact rather than categorical exclusion p.13-26.

Facts:  The plaintiff took a job in a restaurant in August and she was harassed by Tommy the Cook.  She complained to the owner but the owner said that he could not do anything.  She quit and then filed a complaint.  

Held:  The court said that sexual harassment was part of sexual discrimination (which was not the view in the lower courts as in Bell v. Lattice 1980 – the first decision on sexual harassment in Canada.)  Dickson quotes from this decision that sexual harassment is a form of exercise of power in the workplace.  It is more than just morally repugnant.  So we should use a broad approach of power analysis and give it a wide definition.  It includes more than just forced sexual relations or unwanted touching/comments but also to a poisoned atmosphere… pictures, comments, etc.   

Soundbytes:

· “In keeping with this general definition of employment discrimination, discrimination on the basis of sex may be defined as practices or attitudes which have the effect of limiting the conditions of employment of, or the employment opportunities available to, employees n the basis of a characteristic related to gender.  “ (p. 13-22) 

· “Common to all of these descriptions of sexual harassment is the concept of using a position of power to import sexual requirements into the workplace thereby negatively altering the working conditions of employees who are forced to contend with sexual demands.” (p.13-23)

· He adds to the definition: “When sexual harassment occurs in the workplace, it is an abuse of both economic and sexual power.  Sexual harassment is a demeaning practice, one that constitutes a profound affront to the dignity of the employees forced to endure it.  By requiring an employee to contend with unwelcome sexual actions or explicit sexual demands, sexual harassment in the workplace attacks the dignity and self-respect of the victim both as an employee and as a human being”  (p.13-23)   

· “Aggarwal argues that sexual harassment is used in a sexist society to “underscore women’s difference from, and by implication, inferiority with respect to the dominant male group” and to “remind women of their inferior ascribed status.” (p.13-23)

So Dickson disagrees with the appeal court decision which did not see sexual harassment as falling under sexual discrimination. Robichaud (1997) says that the employer is the power in the workplace even if there were a union, so the employer bears the legal responsibility to ensure a harassment-free workplace.  So if another employee of the employer commits an act of sexual harassment and the employer is passive or responds inadequately, the employer will be vicariously liable.  In Janzen the employer did not do much to change the situation so they will be liable.  But, sexual harassment was not part of the job description of the cool!  But it was in the course of employment and this opens the employer up for liability.  (See Currie, Griffiths – 1999 case from BC)

Remedies with respect to sexual harassment and employer liability

Tower Chemicals (1997) Ontario Board of Inquiry

Facts:  A woman working in a chemical fabricating plant was sexually assaulted by 2 employees.  She complained to the management.  The sexual harassment continued.  The employees were fired but only after the woman took off and filed a complaint.  She named the 2 employees and the company executives and 3 corporate officers.  All were found liable.  This was the first time that liability was extended beyond individuals and corporate executives to corporate officers.

Opseu v. the Ontario Pubic Service (Labour Arbitration)

Facts:  Involved 3 female employees of a correctional facility.  Most employees were men as were the inmates.  There were 5 women employees out of the 45 and 3 of them complained about intrusive, repetitive and vulgar sexual harassment.  The remedies given by the arbitration board were individual remedies.  The employees could transfer to other facilities of the Ontario government, they got an apology as well as money for pain and suffering.  The Ministry of Corrections was also told to hire more women to get to a critical mass, and they were ordered to implement a mandatory harassment sensitivity programme for jail guards and their supervisors.  The tribunal said that they could also have ordered punishment for the guards, particularly those involved in the incident by either transferring them or firing them.  The collective agreement however said that the employer was to discipline employees and so nothing much was done.  This was the first case involving sexual harassment were systemic remedies were awarded.

s.10(2) of the HR Code re Brooks and Bliss confirms in statute that discrimination on the basis of pregnancy is discrimination on the basis of sex.  

Symes p.13-39 – SCC 1993

Facts:  It involved a lawyer with kids who wanted to deduct her child care expenses above what the Income Tax Act allowed.  She hired a nanny and deducted the wages as a business expense.  Revenue Canada initially allowed the deduction but then disallowed it under the then s.63 of the ITA.  She launched a Charter challenge on the basis of sex/marital status – later at the SCC, only on the basis of sex.  She had social science evidence to show that women who work outside the home bear a disproportionate burden in working as well as the hours spent taking care and raising children compared to the time that men spend.  So professional women who are “self-employed” and should be able to deduct childcare expenses as per the ITA.  If the Act does not allow it, it was a breach of the equality provisions under the Charter.

Held:  Iacobucci went through a s.15 analysis:

1. Is there an inequality of treatment?

2. Is it based on one of the enumerated or analogous grounds?

3. Is there a disadvantage from this?

Most of the analysis was on the first step.  He said that there was an inequality of treatment.  S.63 makes a facial distinction between those that work and have to pay childcare expenses and those who work and don’t have to pay childcare expenses and women bear a disproportionate social burden with respect to childcare.  But he said that the social burden on women is not the s.15 issue in this case.  In this case, the s.15 issue is whether s.63 of the ITA which restricts these costs of deduction create an inequality based on sex or gender?  If this were the issue, the question is whether women disproportionately pay childcare expenses?

BC Firefighters (Meiorin) Methodology

1. You need to get your legal argument aligned.  You need to show that there has been a prima facie breach of s.15 that cannot be justified by s.1.

2. Evidentiary issue:  In Symes, the issue was whether she could establish that women did pay a disproportionate amount of childcare expenses.  She did not have that evidence because it doesn’t exist and cannot be obtained.  So, although this disproportion might be presumed, and there might be a statutory provision (s.63) that perpetuates that burden, without substantial evidence of the statistical effect of that linkage, therefore an unproven presumption will not translate into an inequality for the purposes of s.15.

Social costs are not childcare expenses.  Therefore Iacobucci could not find a meaningful distinction or inequality in this case.  He said that neither business women nor salaried women can deduct these expenses and the analysis is the same for men.  Can we make this comparison though?  It seems like a very narrow approach of formal equality.

Meiorin Revisited (involved aerobic standards on the basis of discrimination by sex)

Meiorin had already established that the rule was discriminatory on a prima facie basis.  The burden then shifts to the employer:  

1. Was the rule rationally connected?

2. Was it established with subjective good faith?

3. Was there accommodation to the point of undue hardship?

The employer had to prove that the high aerobic standard was necessary for the level of safety and that there couldn’t have been any other form of accommodation short of undue hardship.  Para. 74 – they start to establish some problems with the aerobic test.  The SCC had 6 problems with the aerobic test.  While they praised the BC government for getting outside experts to draft the aerobic standards, they had some concerns:

1. The standards were not linked to the safe and effective performance of work.  The standard was established as the average of the performance of a group of men and women rather than an objectively set standard.

2. The way in which the standard was set failed to distinguish between women firefighters and men firefighters.  There was no determination if women needed a different minimum aerobic standard to fight fires safely and effectively.

3. The employer didn’t look at the potentially discriminatory impact of the test upon women.

4. Para. 78 – the government presented no evidence in defence as to the cost of what was required to accommodate women within this test.  They needed substantive evidence to justify their statement that a deviation from the standard in any way would have resulted in an undue hardship.

5. Para-80 – the Employer presented only a halfhearted article on employee morale – this argument is restrictive in dealing with undue hardship.  (A genuine employee morale issue based on discriminatory attitudes cannot be a factor in an undue hardship argument.)

6. Can a standard policy be justified in the absence of individual testing?  The SCC said that individual testing by itself does not negate discrimination in the process (para 82).  You need a realistic standard that reflects the persons capacities and contributions.  Whether the test is discriminatory or not is linked to the purpose of the test.  No amount of individual testing will justify discriminatory aspects of a test!

The heart of the decision is in para. 81.  McLachlin said that a different aerobic standard “capable of identifying women who could perform the job safely and effectively therefore does not necessarily imply discrimination against men.  Reverse discrimination would only result if, for example, an aerobic standard representing a minimum threshold for all firefighters was held to be inapplicable to men simple because they were men.”

CHAPTER 14 – SEXUAL ORIENTATION


Canada is the foremost country in the world with respect to the development of statutes and case law with respect to sexual orientation.  It was the first country in the world to consititutionalise sexual orientation.  In Europe, they are very behind with respect to equality analyses and sexual orientation – they are still using the similarly situated test.


In Canada, most sexual orientation legislation has occurred in the realm of employment. There are only a few decisions with respect to individual discrimination.  Usually, caselaw has to do with “spousal” access to benefits like heterosexual couples and the dignity of same-sex couples compared to heterosexual couples.

Vogel – he was involved in all the stages of the recognition process for sexual orientation.

Stage I – 1970s to 1992.  There was no explicit recognition in the HR statutes and no recognition of sexual orientation as an analogous ground in the Charter under s.15.  So if you made a claim of discrimination, you had to try and fit sexual orientation under sex or family/marital status.


Vogel launched a complaint after his same-sex partner was denied employment benefits and coverage.  The Manitoba HR Act did not contain “sexual orientation” as a grounds for discrimination so he had to argue under a substituted ground.  He failed:

1. Family status – it could not have been the intend of the Manitoba legislature to include homosexuals in the definition of family

2. Sex – this is limited to gender not sexual orientation

3. Sexual orientation ought to be assumed or read into the Manitoba HR Act (see s.6 of the Act p.14-156 – it seems to be an open-ended, non-exhaustive definition but the Manitoba tribunals said that it didn’t go that far.  They cited North (Vogel’s partner) when he tried to get a marriage licence in 1974.  The tribunal almost wen through an analogous grounds test, but he lost.

The result of this case stood as a persuasive precedent of other HR tribunals and courts.  This changed with the Mossip decision.

Facts:  Brian Mossip was a French-English translator working for the government.  His same-sex partner’s father died and he wanted spousal bereavement leave for 3 days as allowed by the collective agreement.  He was denied.  He went to the HR tribunal and argued family status and the chair of the tribunal said that based on social science studies, family has to have a wide range of definition under HR legislation and all characteristics in law which we associate with heterosexual families are also present in homosexual relationships.  A sociologist testified to this.  He won at the tribunal but lost at the Court of Appeal and the SCC.  Lamer said that they wouldn’t accept “family” with such a broad interpretation.  La Forest said that it couldn’t have been the parliamentary intent to include someone within the heading of family.  Lamer said that it is an argument on sexual orientation. But since the case didn’t come before the court as a sexual orientation argument, they didn’t look at it that closely.  So in Mossip, the courts were unsympathetic to substituted grounds.  

Stage II – M v. H (1999)


In this phase, legislature that could pass a sexual orientation provision in their discrimination legislation when it involved an individual complaint, but they left other definitions like “spouse” intact.  So, while sexual orientation was a prohibited ground of discrimination, there were contradictory grounds in the legislation.  When Manitoba passed sexual orientation as a prohibited ground of discrimination, Vogel filed a second complaint.  But because of the contradictory approach to sexual orientation, he lost on the basis that he wasn’t complaining about a personal discrimination against him but extending the benefits to his partner.  The adjudicator said that the legislation wanted to give as more limited ground of protection for homosexuals in Manitoba – i.e. it would protect the individual but not the partnership.  There were 2 decisions that changed this:

Leschner (1992) Ontario

Facts:  He was a crown attorney in the Ministry of Justice.  He was gay and had a long-term relationship with his partner.  When the NDP came to power in the 90s, they extended same-sex benefits to employees but did not change pension survival benefits because it came under the federal provision of the Income Tax Act.  Under Canadian law, when one member of a spousal couple dies, the pension will continue on a reduced level (50-60%) to the surviving spouse until that spouse dies.  The ITA defined spouse as opposite-sex.  If an employer tried to add same-sex couples, the person plan couldn’t be registered under the ITA and they would lose the registration benefits of being able to claim pension expenses as a business expense.  Leschner wanted to change this and he won.

Held:  The Ontario board of inquiry (contradictory to Cooper in 1996) read the Charter and said that sexual orientation was an analogous ground under s.15 and that HR legislation has to be read according to the Charter.  SO the limited definition of spouse was null and void because it violated the Charter.


Regarding the pension issue, the Board said that a provincial HR Board could not strike down a federal statute so they ordered the provincial government to set up an offside pension plan for those homosexual employees of the government funded on the same basis as the heterosexual plan and this plan would continue until the federal government changed the definition of spouse to cover both homosexual and heterosexual couples.  So this meant that the private employer could not claim the expenses of running the offside plan under the ITA.


In 1994, the NDP tried to amend statutes to eliminate the opposite sex definition of spouse.  But because of opposition, this was defeated.  M v. H and Mike Harris’ bill in 1999 got rid of the opposite-sex definition of spouse.

Haig v. Canada

Facts:  Birch was an armed forces pilot who reveled his sexual orientation to his superiors and was dismissed from the armed forced for violating the policy of not having homosexuals in the armed forces.  He wanted to file a complaint with the HR board but they couldn’t accept it because sexual orientation was not a ground in the HR Act.  So he issued a Charter challenge.  He joined Haig and they won at the Ontario Court of Appeal and this was not appealed.  So, as of August 1992, sexual orientation stood as an analogous ground.  Leschner (which was 3 weeks later) used Haig for reading in sexual orientation as an analogous ground in the Charter.  


Sexual orientation went forward as a ground not because of the SCC but because of HR tribunals and labour arbitration boards.  Haig was used consistently to strike down opposite-sex definitions of spouse.  But the SCC only applied this in Vriend and M v. H.  Egan was more like a stage 2 decision.

Stage III – Vriend, M v. H, Rosenberg (Ontario Court of Appeal) 


Haig was the first appellant court case to recognise sexual orientation as an analogous ground.  (They acknowledge that sexual orientation had already existed in 6 jurisdictions in Canada and you could not distinguish sexual orientation from citizenship in the analysis of an analogous ground since all tests were met).

Potter v. Benton (p.14-9)

Facts:  A gynecologist refused to give artificial insemination to a lesbian.  He said that he had legitimate business grounds.  The fact that they could have gone to someone else was not a good defence.

Vriend p.14-12

a) The SCC endorses Egan that sexual orientation was an analogous ground; and

b) HR legislation cannot be underinclusive of s.15 of the Charter.

Rosenberg p.12-28

This was the completion of what Leschner started.  Rosenberg attacked the ITA for its opposite-sex definition of spouse.  She was a lawyer at CUPE and she wanted the pension plan to extend to same-sex employment benefits.  The federal government said that this went against the definition of spouse.  But Rosenberg succeeded in striking down the opposite-sex definition of spouse in the ITA and this made the definition of spouse in the Family Law Act also get struck down later.

CHAPTER 15 – SOCIAL CONDITION

International HR obligations in international HR instruments with respect to political, civil and social rights.

The International Bill of Rights calls for the protection of economic and social rights.  Are terms analogous to social condition going to find their way into the Charter and HR legislation?  Seven jurisdictions in the country already have some kind of protection in their HR legislation with respect to social condition:

· Ontario – s.2(1) – a recipient of public assistance is a prohibited ground of discrimination with respect to accommodation/housing

· Québec – this is the only province that uses the term “social condition”.  Even in Québec, the bulk of the cases are about refusal to rent accommodations to someone because of where they obtain their income or how much income they get.

· Saskatchewan – like Ontario

· Nova Scotia, Manitoba and Alberta use the term “source of income”

· Newfoundland uses “social origin”.  This is confusing term which hasn’t been litigated.

The Charter Committee on Poverty Issues wants to add social condition in the Ontario legislation, in the HR Act and as an analogous ground in s.15.  Martha Jackman talks about the social significance, impact on health, infant mortality, educational difference and social stigma aspects of being poor.

Dunmore (Ontario Court General Division) – lost on appeal, the SCC has now accepted leave to appeal

Facts:  Historically in Ontario, under labour law, agricultural workers were denied by statute the right to unionise.  Perhaps this was because of the tendency to put small family farms at risk.  But in 1980, the NDP passed a bill which allowed them the right to unionise but not the power to strike during harvest.  This was repealed by the Tories a few months later.  In this case, there was an attempt by a union to organise mushroom workers – the mushroom cultivating process was using industrial techniques rather than being a pure agricultural process.   The workers were also more akin to industrial workers than to agricultural workers.  But they lost the ability to unionise when the Bill died.  The Union organised a Charter challenge saying that denying them the right to unionise was against s.2(d) – the freedom of association – and contrary to s.15.

Held:  Agricultural workers did not fit into any of the enumerated or analogous grounds.  P.15-31, 32, 33.  Sharpe J. goes over the case law about unsuccessful attempts to accept other kinds of groups as analogous grounds e.g. worker’s compensation plaintiffs, class action plaintiffs.  The problem was that there was no real test for what was an analogous ground:

1) you need to show disadvantage comparable to the disadvantage experienced in other enumerated and analogous grounds

2) need to show that you are an insular and discrete group – this is relatively easily definable

3) You don’t have to show mutability, but you have to show immutability with respect to personal characteristics.

It was found that agricultural workers were not an insular and discrete group because they come from a variety of backgrounds (albeit from the same economic background).  Note, that people with disabilities are not really a heterogeneous group!

Kearney  v. Bramlea Ltd. (pre-Meiorin) – this was the firs major decision under the Ontario HR Commission with respect to a recipient of public assistance.

Facts:  There were several different claimants who were refused rental accommodation because the landlord had required earning a certain amount of money, or because they didn’t have a job or because of from where they got their money.  In each case, they did have sufficient money to pay the rent.

Analysis:  Was there a prima facie breach under s.2(1) – yes.  The onus switched to the landlord.  His  defence was that this distinction was bona fide because otherwise, without the policy, there would be undue hardship because people would not be able to pay their rent.  But there was no evidence to show that people who spent more than 30% of their income on rent couldn’t pay.  Therefore there was not enough evidence to justify having this 30% ratio of rent to salary.  Their only evidence wasn’t direct to show that there would have been a hardship.  A standard was set without any economic/scientific rationale to prove the necessity of the ratio.


(There was a change in the  Ontario Code:  you go through s.11 when there is a constructive or indirect discrimination.  This is the same as the unified test in Meiorin (objective, subjective, accommodation).  

Held:  P.15-46, para. 133 – The court said that having carefully considered the arguments of the respondents, there was no evidence to show that the use of rent-to-income ratios reduced a landlord’s incidence of default.  In fact, there was considerable evidence to show that there is no relationship between this ratio relationship and the possibilities of default by that tenant in the future.  Even if the ratio were more than 40%, this didn’t appear to change the rate of default.


The board really decided that it was a case of indirect discrimination but in para. 167 p.15-52 , they go through the steps on how a policy could be direct discrimination: 

i.) it could be facially discriminatory (non-intentional but direct) e.g. you have to be 30 to teach in law school.  This policy would differentiate on the basis of membership in a protected group, or on the basis of a characteristic closely associated with the group;

ii.) It can be intentional if the discriminatory effect of the policy on the identified group was intended, known or reasonably foreseeable by the respondent;

iii.) The policy is extensive in its effects.  A policy is directly discriminatory if the extent of the discriminatory effect on members of a protected group is large and significant;

iv.) The policy is inherently discriminatory so that the appropriate remedial response is to strike it down.  In cases of direct discrimination the extent of the exclusionary impact is such that individual accommodation is untenable.  Consequently, the appropriate remedial response is to strike the rule down. 

This analysis shows that the SCC was correct in Meiorin. 

Circles were drawn because the distinctions fall under analogous and enumerated grounds.  Should you draw the circle broadly or more narrowly?








