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Evidence :  the rules and principles by which we prove facts.  Facts make the law.  You try to recreate an outside event to show what happened.  Facts might not always reflect reality – this is what evidence grapples with.  Previous Common Law methods included trial by battle and trial by ordeal, but now we rely on the principles of evidence.

Problems with a witness :  Perception, recollection, communication.  Also consider credibility.  These are sources of error in evidence.

Sources of Evidence Law :

The Common Law (judges and courts), some statute regulations – the Canada Evidence Act as well as provincial evidence acts.  Acts simply replicate the Common Law – they don’t change it, they merely « codify » it.  Statutes sometimes go beyond or change the Common Law.  Matters under federal jurisdictions go under the federal act; provincial matters look to the provincial act.

Terminology :

Testimonial evidence :  Comes directly from witness testimony

Real evidence : not dependant on witness – items

Direct evidence : goes directly to the point in the issue, eg. Witness says « I saw accused stab victim »

Circumstantial evidence : e.g. witness saw stabbed victim with accused standing above with a bloddy knife.  The judge and the jury have to infer.  There is a possibility that the circumstances point to a different conclusion other than that the accused stabbed the victim.

Direct evidence is more reliable.  Keep in mind that there are problems with witnesses in both direct and circumstantial evidence.  Since circumstantial evidence involves an inference stage, there is more possibility for error.  Direct evidence has only one step in the analysis.  Unfortunately, people often put more stock than they should in direct evidence.  Eye-witness evidence is terrible – people aren’t good witnesses.

Golden Rule : everthing that is relevant is admissable, subject to the exclusionary rules.  Everything that is irrelevant is inadmissable.  Most exclusionary rules are based on relevance.

Roles of personnel in a trial re evidence :

Trial judge :  keep out inadmissable evidnce regardless of objections.  This does not always happen because some of the rules are subtle.  Also consider the speed at which evidence may be introduced during the course of a trial. 

Adversarial system – to achieve some notion of justice, it is up to the parties to decide on the order in which evidence, witnesses, etc are to be introduced.  It is rare that the judge calls a witness.  The judge is the ultimate finder of fact by judging the merits of the two positions but before him.

Counsel : responsible that either opposing cousel or themselves do not put forth inadmissable evidence.  Inadmissible evidence can be dismissed on appeal, but counsel’s objections can be important.  You have to show that the mistake allowed in admitting the evidence would make a difference.  

Materiality – Defining issues that do matter.

· Look at the relevant law

· Look at pleadings (in civil case) and information (in a criminal case)

Eg.  Contracts case:  are the parties of appropriate age?  Was there consideration?  Were parties ad idem?  All of these are defined by the law of contracts.  The law and pleadings frame the issue.  Pleadings are documents submitted by the parties to cut down or expand items at issue  e.g. in civil cases,  a statement of claim (by plaintiff) and a statement of defence (by defendant).   In criminal cases, the prosecution sets out in the information or indictment what is intended to be established 

Admissibility and Receivability

Discretion: the trial judge has discretion to admit or refuse to admit evidence where its prejudicial effect outweighs its probative value.  This must be done consistent with the principles of fundamental justice and the rights protected by the Charter.

Multiple Relevance: The same piece of evidence may be relevant to different matters e.g. previous criminal record, character of witness.  However, this cannot be led for the purpose of persuading the trier of fact that the accused on the occasion under revue acted in conformity with that character.

Relevancy - Only evidence relevant to the issue is required.  Ask the question “Does is help to prove or disprove a fact in issue (a material fact)?  Does it tend to make the proposition for which it was tendered more probable than that proposition would be without that evidence?

Weight – the strength of the evidence – how strongly does the evidence tend to prove or disprove the material issue.  It doesn’t have to prove a fact – merely help.  There is a minimum threshold for relevance.
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“Criminal conversion” – plaintiff wants damages because defendant slept with his wife.  Plaintiff has to prove that his wife and defendant had sex.

Baggage – part of the chain of relevance. Baggage = spending the night together in hotel = sex.  (Remember the difference between weight and relevance).  Get clerk – he doesn’t remember.  You can use records since general practice is baggage=pay on check-out; no baggage=pay in advance.  Records say no, so evidence from clerk goes back up the chain of reasoning.  Indirect routes are sometimes neened.

Joy v. Phillips

Young farmboy found dead in stable – death by horse kick in head.  Horse owner sued by kid’s estate.  Defendant said that horse was being tormented by kid.  How do we prove this?  Stable owner calls witness to testify as to the kid’s habits.

Baldridge v. Matthews Evidence
“Weight”

Clerk says 100% of time asks for payment in advance
15 lbs

90% of time “almost always”
8 lbs drastic weakening

75% of time
2 lbs

50%
Worthless and irrelevant




Jay v. Phillips


100% “always teases horses”
25 lbs

90%
<25 lbs – not every single instant but still useful

50% - 10%
Still helpful – kid is still a horse-teaser – therefore it is relevant.

Therefore, the dynamics are very important.

Rule of Probability – if something were true, there are some things you would expect to find.  This helps to look for supporting evidence or to attack evidence.

Rules of Evidence

In some proceedings, the rules of evidence do not apply because of statutes  e.g. small claims court, tribunal proceedings, arbitrations (statute in Labour Relations Act says that rules don’t apply).  However, most rules make sense, and in effect apply.

WITNESSES

The witness is gauged on his intellectual ability (to understand question and to give intelligent answers) and his moral responsibility (to speak the truth).

First, the witness takes an oath (religious) or affirms.  The form of oath can vary.  Exception – accused in a criminal case can make an unsworn statement from the dock (rare).  Another exception is people who are not confident to swear or affirm owing to age or mental capacity.  The witness is then questioned and cross-examined.

Competence – a witness is capable of giving evidence.  Historically, many people were not competent under the Common Law  eg.  The accused in a criminal case, accused’s spouse, convicted felon, people with special interest (eg. The plaintiff’s relations).  Now, this has been changed by statutes.  (s.4 of the Canada Evidence Act).  A person is not incompetent because of interest or criminal record.  The accused and the accused’s spouse are competent for the defence.  In Ontario and other provinces, everybody is competent for all parties (in proceedings where the provincial evidence act applies.)

Compellability – a witness can be forced to give evidence whether they want to or not.

Special Classes for Competency and Compellability

Mental Capacity:

In and of itself, mental incapacity does not disqualify a witness from giving evidence.  If a witness is thought to have an incapacity, it rests on the other side to prove it.  The court will assume that the witness is competent.  If the other side raises the issue, the trial judge hold a voir dire – a “full-blown mini trial” within the main trial which deals with the issue of admissibility of the evidence.  If it is a jury trial, during a voir dire, the jury leaves the court room.  If there is not jury, it is not obvious that a voir dire is occurring.  A voir dire is also used to determine the competency of a witness.  This is done in the presence of a jury because it is not regarding admissibility of evidence but competency of a witness.  If a witness is deemed incompetent, he will not testify.  If he is found competent, the jury will be aware that his competence was questioned.  The question asked is:  is the witness competent to give evidence?  Can he testify on the subject he is being called in a witness for?   Children’s evidence has been expanded to include mental incompetence.

Children:

There is always a problem with young children because as a general rule, because of a child’s lack of experience and perceptions, evidence can be effected.  There are problems with a child’s ability to observe, remember and communicate to others.  Children have more difficulty that other witnesses.  The younger the child, the more the potential for problems.  In the Common Law, there is a cut-off between children of “tender years” and older children (over 14 years).  Under 14 years, a child is presumed to be incompetent and there is an automatic voir dire (before being sworn in to test if the child can appreciate the nature of an oath and his capacity to observe, recollect and communicate.)

Kendell (SCC) – man killed wife, brought to trial 15 years later.  Killing occurred in cabin and his three children under 14 years old were witnesses.  During the trial, kids were adults.  The rule is that the witness’ age at the time of trial is the one used.

p.279, 286 – Federal and Ontario Acts

Taking Oath

Can a child understand the nature of an oath?  Historically, the child was asked if he could understand the consequences of lying (with some religious punishment response expected).  Now however, it is not the consequences but the nature of the oath that is important.  A child can also affirm (fussier inquiry re competency).  The voir dire is done in front of the jury.  A child that is found not competent is not necessarily precluded from being a witness – there is a second line of inquiry.  

· For sworn testimony, the question asked is “Can the child/mentally incompetent person communicate the evidence and understand the obligations to tell the truth?”   There is some element of conscience.

· If evidence is accepted as unsworn evidence – a mere promise to tell the truth is sufficient i.e. the child understands the duty of speaking the truth).


R. v. Khan  “requirements for evidence under oath”

Facts: The accused was charged w/sexual assault. The witness was just over 4 yrs old. She did not understand what the Bible was and did not understand the nature of telling the truth "in court." The Crown argued that while she should not give evidence on oath, she was able to give unsworn evidence.

Ratio: Before a person can give evidence under oath, it must be established that

1) the oath in some way gets a hold on his conscience and

2) that there is an appreciation of the significance of testifying in court under oath. 

- even when sworn, the child's evid has trad'ly been regarded w/some circumspection.

- but note that the frailties re: children's evid (see Kendall-p. 290) are often inherent in the 


R v. W. B “inconsistency and child witnesses”
Facts: The accused was charged w/indecent assault on 3 young girls. The evidence of the older girl was internally consistent. The evidence of the other 2 girls was inconsistent and was contradicted in some respects. The accused was convicted at trial.

Ratio: The law re: children has been changed in recent yrs (i.e., no longer need corroboration; an appreciation that it may be wrong to apply adult tests for credibility to the evidence of children). Courts approach the evidence of children not from the perspective of rigid stereotypes, but on a "common sense" basis, taking into acct the strengths and weaknesses which characterize the evidence offered in the particular case. In general, where an adult is testifying as to events which occurred when she was a child, her credibility should be assessed according to criteria applicable to her as an adult witness. Yet w/r/to evid pertaining to events which occurred in childhood, the presence of inconsisitencies, particularly as to peripheral matters (i.e, time and place) should be considered in the context of the age of the witness at the time of the events to which she is testifying. 

· There is now a provision in the CC (s.486) which permits children to testify where they will not be able to see the accused. But the accused and the jury, via t.v. can see the child.


R. v. Kalevar “freedom of religion breached because oath on bible offered was required”

Facts:  Accused objected to Bible that was proffered to him. The Ct. instructed that he be affirmed. The accused sought to give notice that he was raising a constitutional question. The court admonished him that he was to give his evid on oath or affirmation. He gave no evid and was convicted at trial. (He is arguing that "freedom of religion" has been breached by the offering him of an oath on the Bible).

Ratio: Oaths can take many forms.  Persons who wish to be sworn in using a religious oath should not automatically be given affirmation as the only alternative. (The Ct held that the Ch issue would be only obiter as the appellant succeeded b/c the Crown conceded that b/c the trial j did not give the app the rt to another religious oath, he had not had the opp ti make full answer and defence).

Spouses

Before, neither the accused nor spouse were competent to testify (till 1898 in the Common Law) – this was changed by statute.  S.4 of the Canada Evidence Act makes an accused and their spouse competent for the defence.  Gosselin (1901) (SCC) interpreted spouses and the accused as being both competent and compellable (for the defence).

Exception to rule of incompetence for spouses

If the issue involves a person’s life or liberty, the spouse can be called (e.g if the husband beat up the wife, he wouldn’t have immunity because the wife could be called by the prosecution).  S. 4(2) and 4(4) create a list of other defences where the spouse is competent and compellable.  S.4(4) also deals with victims under 14 in connection with certain offences – mainly sexual offences.  A spouse is confined to a legally married spouse.  Common Law spouse doesn’t fit within the statute.  Marital status is determined by status at the time of the trial.  Sometimes if a marriage is irretrievably broken, the person can be treated as a non-spouse (R. v. Scilituro)

**Remember – if it is a non-criminal case that is under provincial jurisdiction, everyone is competent

Manner of Questioning – Order of Presentation of Evidence

For testimonial evidence, responses are elicited through a series of questions and answers.  The Crown or the Plaintiff commences and the defence may call evidence if they wish.  If there are holes in the plaintiff’s evidence, it is often better not to have evidence from the defence because it might fill in the holes.  Further evidence may be called if afterthoughts and last-minute ideas are to be added.  Rebuttal/reply to evidence is also available, e.g. if there is evidence which was not relevant earlier in the case, but something opposing counsel has done now makes it relevant.  E.g . in a civil assault case, the Defendant beat up plaintiff with a bat.  Plaintiff calls witness.  One piece of evidence is that the plaintiff was seen shopping at Loblaws on Tuesday.  The assault was on Wednesday.  The fact that the plaintiff saw a witness who saw the defendant in Loblaws is irrelevant and therefore inadmissible.  But if the defendant’s witness testifies that it was mistaken identity, they got the wrong guy because he was in NY for a week, the fact that he was seen at Loblaws now becomes relevant because of evidence from the defense.  So the plaintiff or the Crown can reopen the case.  Reopening a case – there has been a more flexible approach to this, but one cannot count on there being a rebuttal.

Order vis-à-vis witnesses

1. Direct/examination-in-chief (Brit.) – the only restriction is relevance and exclusionary evidence rules.  There is a prohibition against leading questions.

2. Cross-examination (optional) – in Canada this is limited to relevancy.  There is no restriction against leading questions, in fact, they should be asked.  You are not restricted to the evidence that emerged in direct examination (unlike some US jurisdictions)

3. Re-examination (possibility of having this) – the judge reminds counsel “is there anything in cross-examination that you wish to further examine?”) – this is used not to bring about issues forgotten in direct examination.  It is restricted to explore issues in the cross-examination

4. Re-cross-examination (a restricted option, but always open) – not a second bite at the apple – just to cross-examine matters that came out in re-examination.

Leading question

Not allowed in examination-in-chief.  These are questions that suggests the answer or assumes the existence of a fact not in evidence.  It is a rule of practice not a rule of law, but it is enforceable.  The witness is supposed to give evidence not the lawyer.  (Usually, it is a question that can be answered yes or no).  Problematic because there is a natural tendency for the witness to agree with their side.  Opposing counsel will usually bring up objections to leading questions.

Exceptions to this rule (p.313)

· Purely formal or introductory matters (name, location, date) – preferable to lead.  It is done because it is efficient and saves time.  It also helps to relax the witness.  You can’t lead in matters that are controversial – eg. If the date is questioned.

Witness Preparation

The witness is often prepared – not coached.  But you should prepare the witness on clothing, appearance, tell him questions that you are going to ask, remind him of things that he should not forget to disclose, and also do a mock cross-examination if necessary.

Problems with witnesses

They don’t remember.  How do you refresh their memory?  You could tell them to write down the facts to help them remember.  Before testifying, the witness can go over notes, talk to the lawyer, go over the transcript of Examinations for Discovery or preliminary hearing.  NB.  Sometimes in cross-examination, counsel asks “Did you discuss the evidence with anyone earlier?” and the witness might say “no” instead of “just with my lawyer.”  Counsel might ask “What did he tell you to say?”; Answer : “The truth!”

In the Witness Box

There is a distinction between:

1) Present memory refreshed:  where the witness initially doesn’t remember but their memory is triggered by something

2) Past memory recorded:  situation where the witness said “I don’t remember – I did know 2 years ago and I made a record of it but I don’t remember now”.  If you want to use notes in the witness box, the notes have to meet the following criteria:

· Made by the witness    OR

If made by someone else, they have to be checked by the witness

· The making/checking has to be done at or near the time in question while the memory was still fresh.  (opposing counsel can look at notes before them being admitted as evidence)

Historically the question of when is “the memory still fresh” has been hard to ascertain.  There is no specific rules, but preferably within hours.

Examination-in-chief

· This is hard to do.  It usually seems to flow naturally and unobtrusively.  

· The aim is to bring out from the witness the evidence in a clear, logical and credible manner. 

· Counsel should make a check-list for himself as well as prep the witness. 

· You begin by leading through the introduction of the witness to establish a foundation for the witness.  You ask one question at a time.

· Do not frame the question in the negative e.g. “You didn’t see him leave, right?” 

· Use topic sentences to show that you are shifting ground:  “I now want to explore Tuesday’s events.”  

· Use gradualism is bringing out the evidence = 1 point at a time so important points will be impressed on trier of fact.

· Anticipate problems.  You may have to instruct the witness.  If there is something bad about the witness or the witness’ evidence, don’t wait for the other side to bring it out.  It will be better to bring it out first and recover rather than if the other side brings it out.

Cross-examintation

· Can lead, should lead

· Often counsel feels like they have to cross-examine.  You have to have purpose in mind.  

· Do not rehash everything in examination-in-chief.  If the witness didn’t do any damage, don’t bother.

· Try and bring out additional facts that help your case that didn’t come out in examination-in-chief.

· Try to undermine the credibility of the witness (bad memory, bad vision, liar).

· If it is your witness, you can prep them because you will get disclosure from the other side.  “will-says” – e.g.  the other side will say this, how do you respond?  NB.  If you are the Crown in a criminal case, you don’t know what the other side will ask, but if you are in a civil case, you will know after the Examination for Discovery what questions might come up.

· If a non-party was a witness, you may interview them beforehand if the witness is willing to co-operate with you (take someone along to avoid problems later!)

· Never ask a question you wouldn’t know the answer to if the answer could kill your case.  Damaging evidence that you bring out yourself does even more damage.

· If you know the witness is lying, keep elaborating on the lie and then spring the truth rather than springing early so that the witness has a chance to recover.

· Don’t ask long questions.

· Don’t cut down the witness completely because you don’t want the other side to sympathise with the witness because they thing you are being too harsh/harassing.  

Making Objections

· It is opposing counsel’s duty to raise objections.  The trial judge may also do so.  Failure to object in trial might have consequences in appeal.

· You stand up, or half rise and say “Objection Your Honour/My Lord”

· Do not object to inconsequential facts.  If you object too much, this can look bad, especially with a jury who wonder what you are trying to keep them from knowing.  Ask yourself if the objection is worth making.

Cross-examination

The rule in Brown and Dunn (p.339) is that counsel has to cross-examine a witness about a point if counsel wishes to challenge or dispute that point.  It serves to notify the other side that you are not accepting that point.  If you don’t challenge, you will be taken to have accepted that point.  More recent Canadian cases, particularly Palmer c. R says that this rule is not rigid and inflexible – it depends on the circumstances.

Role of the Trial Judge

The trial judge can ask questions and often does.  The purpose is to clarify answers given by the witness, etc.  to help decide the case or to help clarify things for the jury.  Counsel can reexamine after the trial judge has questioned.  The trial judge is supposed to be impartial and cannot get involved in one side.  His questioning is usually brief and exercised with caution.  He especially cannot interrupt cross-examinations – this can be grounds for an appeal.  There is a provision for the trial judge to call a witness but this is almost never done and there is a general thought that this should not be exercised in civil cases.

HEARSAY

Age is an example of hearsay – you can’t remember being born, you are relying on what someone else has told you.  In court, you want evidence that comes from the witness’ personal knowledge because if they are testifying on the basis of what someone told them, you can’t really use any tools to test the evidence to get at the truth.  With witness is relying on someone else’s memory, perception, etc.  you can only cross-examine on the accuracy of memory not on actual observation – you need to have the actual witness.  With hearsay, the actual witness has not been sworn in.  Classic definition:  evidence of a statement made orally or in writing by another to the witness when the purpose of the evidence is to establish the truth of the statement  i.e. whenever the witness in the witness box is relying on information that s/he has not perceived first-hand, it is likely to be hearsay.  In-court witness (in the witness stand) vs. out of court witness.

e.g.  issue:  the colour of traffic light

witness says: “Charles told me “red” – hearsay because actual witness for cross-examination should be Charles.

How to recognise hearsay

Determine the issue.  If the issue were not the colour of the light but Charles’ knowledge “Was Charlie aware that the light was red” – it is no longer hearsay because the response can establish the fact of Charlie’s knowledge and the witness’ statement is relevant to that fact.

Remember, the form of the evidence does not matter, whether it is “Charlie told me” or “I am 24” – they could both be hearsay depending on the issue.  The method of communication doesn’t matter.

Hypothetical case:  accused is charged with selling liquor without a license.

Cop says “I hid in bushes, I saw someone knock on door who said “I want vodka” saw seller sell vodka and accept payment”

Crown:  guilty

Defence – what evidence is there that it was alcohol?  The cop will say he saw a Smirnoff label on the bottle.  But, we are only relying on the presumed knowledge of the cop – he doesn’t know for sure – you have to cross-examine the actual buyer.

NB - You have to factor in necessity and reliability with respect to evidence of time, length, etc. This is technically hearsay but it is overlooked.

In ordinary situation, one must ask the following questions:

1) Who would I want to cross-examine to test this evidence?  If the answer is the person in the witness box, it is not hearsay.  But if it is someone out there, it is hearsay.  Whose testimonial factors do you want to test (perception, recollection, memory, credibility)?

2) If the out of court declarant is deaf, blind and a known liar, do you still want the evidence?

Did Charlie know the light was red?  Did Charlie believe that the light was red?   If Charlie were colourblind, “Charlie said it was red” is not hearsay.

The leading case on this is an old privy council case Subramanium (p.441)




Method of communication and implied assertions

Example:  Lawsuit between a bar owner and a beer company

Bar owner said the reason he breached the contract to buy beer exclusively from the company was because the beer was lousy.

Issue:  Was it bad beer

Witness:  “Only last Friday, 17 customers said “This beer sucks” – is it hearsay.  Yes.

Witness 2:  “One customer sipped and spat it out” – still hearsay.  With both witnesses, we are relying on the perceptions of another.  We cannot ask the beer drinkers.  The fact that one is spoken and the other in communicated by action are unimportant.  Courts however go both ways on this type of judgement.  Where actions are intended to communicate, they are treated as a communication and any hearsay problems are treated as such.  But if there was no intention to communicate, it can be problematic.  Courts vary – some recognise it as hearsay, other’s don’t.  It is easier with actions.

Implied assertions – physical conduct intended as a statement are treated as statements.  Problems if these actions are not intended as communicative statements.  With respect to actual oral communication, do not look merely at the words but the implied assertions.


Example:  Witness says “My wife told Charlie that his cat was lost”

What is the issue:  If issue is ‘was Charlie’s cat lost,’ it is hearsay.

If the issue was ‘was the wife aware the Charlie’s cat was lost’ – not hearsay

Main question:  Whose perceptions are you relying on?  Can they be cross-examined?

EXCEPTIONS TO THE HEARSAY RULE

The common thread in most of these is an element of necessity or an element of reliability because we need something to substitute for the fact that the out of court witness cannot be cross-examined or tested but we are still prepared to let in the evidence.

Admissions by an opposing party

An admission is anything that is said.  Reason:  different rationale compared to other exceptions.  It doesn’t make sense that when you are talking about your own statements to say that you can’t cross-examine yourself.  

e.g. Plaintiff’s witness:  “I heard the defendant say that the light was red” – hearsay, but acceptable as an admission by an opposing party.  The plaintiff’s counsel is putting the statement in.  In cross-examination, the witness is asked “Did you hear the defendant say anything about the plaintiff’s speed?”  The witness says “The plaintiff said the defendant was going at 90kph” – this is hearsay.  It is not an admission by an opposing party but by the party asking the question.  It doesn’t matter whose witness it is but who is examining the witness.  The party against whom the evidence is being produced can’t complain that he didn’t have the opportunity to test.


Sometimes, double hearsay – if the facts were not within the declarant’s personal knowledge  e.g. “I didn’t see the light, my wife said it was red.”  If the declarant accepted this as true, it is a admissible because you can’t complain now that you didn’t believe it at the time the wife told him.


So, if the out of court witness is yourself, it is not against hearsay – admission by a third party.  If you use admission by an opposing party, you have to use it good or bad.  E.g.  Defendant said out of court “I was speeding, but you went through a red light.”  Plaintiff can use that but has to use the whole thing, the part that helps and the part that doesn’t.  Once it goes it, it is evidence for both sides.  If you have 2 defendants and are using evidence from one of them, this is only evidence for that person.  E.g.  Defendant says “Clyde and I robbed the bank” – not evidence against Clyde, just against the defendant.  This is not hearsay because the maker of the statement cannot say “I can’t cross-examine myself.”  But you cannot cross-examine Clyde because he is not in the witness box.  This exception applied in both civil and criminal cases.  In criminal cases, you also have to pass the confession rules, but you consider the hearsay rules first.

Admissions by Conduct

Silence could be treated as admissible.  Lawyers use this all the time to manufacture evidence.  E.g.  non-response to a confirming letter to a lawyer is acceptance of the terms of the letter.  In a criminal case, one has the right to silence and this cannot be used against him, but other behaviour could also show consciousness of guilt (e.g. person escaping with a one-way plane ticket and a list of countries with which Canada doesn’t have extradition treaties!)

Admissions by allied parties

· Agents:  You can have someone commit an act for you and you are responsible as principle.  So if someone makes an admission through an agent  e.g. corporations can only make admissions through agents, you have to ask the question:  What is the scope of the authority of the person purporting to make admissions of the corporation.  Distinguish between the things made in the course of employment or as a private person.  Is the person authorised to speak for the company on this matter?  (See Strand Electric).  You have to prove agency relationship/employment relationship.

· Conspiracy:  Co-conspirators are a form of partners and so an admission by one conspirator is treated as an admission of all co-conspirators.

· The maker has to be a conspirator

· The group had to be conspiratory

· The statement has to be made in furtherance of the conspiracy  e.g. conspirator says “we’ll rob bank, Sam will drive car, Charlie will break door, etc.”  But if statement was “We did it, Sam did this, Charlie did that” – this is not in furtherance of the conspiracy.  So if it is a statement after the fact, it is only admissible with respect to the maker of the statement.

Declarations against interest

Statement made by an out of court declarant against their own interest.

1) Declarant must be unavailable (dead, insane, bedridden, out of jurisdiction)

2) Statement has to be against declarant’s pecuniary, proprietary or penal interest

3) Has to be against pecuniary, proprietary or penal interest at the time it was made

4) The declarant has to be aware that it is against his interest at the time the statement is made

5) The facts that the declarant is stating should be facts within his knowledge

Rationale for exception:  why would someone say something that is against their interest if it is not true?  E.g.  x says “Plaintiff owes me $10” then x dies.  If the defendant wants to bring in this statement as a proof of debt, it is hearsay because x is not available.  It is not an exception because of unavailability because it is not a declaration against the declarant’s interest but for his interest.  So it is not admissible.  But if x said “I owe plaintiff $10” it is admissible because it is against the declarant’s pecuniary interest.

Note:  in the old Common Law, only pecuniary and proprietary interests were exceptions.  The current trend shows the willingness of Canadian courts to progress the Common Law where the English courts have refused to do so.  The penal interest applications is construed very narrowly.  It has to be a real concern for penal consequences  e.g. death bed – has not been allowed because person has no fear of penal consequence because he will die soon!  See Demeter case p.538 (5 criteria)

Dying Declarations

Declaration of a deceased person concerning the cause of their death is receivable for that purpose.   5 requirements:

1) The declarant has to be dead

2) The trial has to be one of murder, manslaughter or criminal negligence causing death

3) The statement has to relate to the cause of death

4) The declarant has to have had a hopeless expectation of death

5) The declarant would have been competent to stand trial if he had lived (not insane or of tender years)

Rationale for exception:  Necessity because the declarant is dead.  It is reliable because supposedly, no one would die with a lie on their lips.  The declaration can be favourable or unfavourable to the accused.

Declaration in the course of duty

Statutory amendments were passed in response to Myers and DPP to create exceptions.  Subsequent cases include Aires v. Denner, in Alberta where the provincial evidence act was not amended in response to Myers so there was no statutory provisions to admit the records.  

Requirement for Common Law admissibility:

1) No requirement that the maker of statement be dead or unavailable.  

2) Maker must have personal knowledge

3) Maker must be under duty to record

4) Record must be made reasonably contemporaneously to the event recorded

Differences between the Federal and Ontario Provisions

P.541-2 has an extract of the Ontario and Federal provisions.  Under both, there is nothing about the availability of the declarant.  There is nothing strictly speaking about that person being under a duty to report, but this is almost automatic because of all the other provisions.  A record made in the usual and ordinary course of a business is acceptable.  The Ontario provision has a second requirement – is has to be in the usual and ordinary course of the business to make such a record.


“Business” is extremely broadly defined so many things would fall under this definition. (e.g. activities carried out whether for profit or otherwise).  Definition of “record” is also broad – any information stored by any device.

· Both provisions require a 7 day notice.  The federal provision has an express proviso that the court may waive the requirement.

· The federal provision excludes records made in the course of an investigation, in the contemplation of legal proceeding or in the context of giving legal advice; no such provincial restriction.

· In the provincial provision, the lack of personal knowledge goes only to weight.  There is nothing like this in the federal provision.  Argument: (s.30, p.542) the criteria is “where oral evidence would be admissible”.  So does the declarant have to have personal knowledge?  E.g. if someone tells a recorder to write things down and the recorder has not seen the information – this would be double hearsay, but is not a problem under the Ontario provision – it is admissible but the weight of the evidence is to be ascertained.  Under the federal provision where “where oral evidence would be admissible” is the criteria, in this case, oral evidence would also have been hearsay, so it would be inadmissible.  But the courts have tended to let it in.

Case example:  You need witnesses to testify so you send in articling student who makes a record.  You give 7 days notice and ask for student’s notes to be admitted.  Meets Ontario requirements, so you will not have to call witnesses to the stand.  Is this admissible under the federal provisions?

Answer:  The prevailing approach of accepting reports written by cops or articling students is not to let it in because it ma be part of the “business” of the recorder to make the record but not part of the business of the information provider to disclose.  

Opinion Evidence

There is a similar problem with opinion evidence.  Can opinions come in as part of the record or are you restricted to facts?  It is often hard to separate facts from opinions.  There are opinions (E.g. a doctor’s diagnosis when he sees a patient) which may or may not be allowed – the caselaw goes either way.  For example, in the emergency room, what the doctor writes down the description of the patient and the reasons the patient gives for the injury.  You must distinguish between the wound and the patient’s statement.  No record of fact that caused the injury – just the record to show that the statement was made.

Giving testimony in formal proceedings

E.g.  Testifying witness gave testimony in another trial – this would be a hearsay problem by the Common Law creates an exception.  Testimony will be accepted if the requirements are met:

1) The declarant is unavailable

2) The declarant was a witness at a previous trial and gave witness under oath or affirmation

3) The opposing party in the current trial had the opportunity to cross-examine the declarant at the previous proceeding

4) The issue in the current proceeding is substantially the same as the issue in the forer proceeding

5) That the parties in the current trial are the same or are the successors in interest to the parties in the previous trial.  This is too narrowly construed because necessity and reliability have already been met).  By this, if there were first a criminal trial, and then your star witness dies, you wouldn’t be able to use the same testimony in the civil trial because the parties are not the same.  In the civil trial, it is not longer the Crown that is involved.

Declarations as to Physical and Mental Sensation – 2 schools of thought

This is a possible exception to the hearsay rule.  A statement as to the declarant’s present physical or mental sensation is possible admissible as an exception.  E.g.  in a car accident, the victim says “my neck hurts” – this is a statement of present physical sensation.  But if the next day the victim says “I was in pain” - this is not an exception because it in not a present sensation. 

Some schools of thought say that it is not hearsay to begin with.  E.g. if the issue is if someone is happy or sad, the witness says that person was crying.  This is direct evidence viewed by the witness and we can infer that the person was unhappy.  There is a similar argument if the witness said “I head X say ouch” – he is testifying to personal knowledge and we can infer that the victim was in pain.  

The alternative argument is that we are depending on the perceptions of a person feeling the pain, but that person isn’t here.  But this is an exception and is admissible.  The only part admissible is the part of the statement relating to the presence of a physical or mental sensation present, limited to the physical or mental state, not the cause of that state.  Sometimes, when it is a statement of intention, it is easy to confuse this with when a person really did something.  Intention increases the likelihood that an action was done.  Some cases admit the evidence, others don’t because of a relevance issue.

Spontaneous Statements

Res gestae – “thing of the act”  e.g. “Look what Harry has done to me”.  If a woman was screaming during a stabbing “Harry is stabbing me” it is res gestae – words are part of what is happening.  Wards are observed conduct just as much as the stabbing is.  The problem is that, previously in the Common Law, res gestae was over used and misused in cases so it has fallen out of favour in modern cases.


The first element of res gestae are spontaneous statements – something that an out of court declarant says spontaneously in the grip of the event.  It is reliable because of the lack to time to premeditate and concoct something. There are two variations of this:

1) Excited utterance:  a statement about an event while the declarant is still under the impact of the event.  The person must still be in the grips of the event when the statement is uttered.  It has to be close to the event but not strictly spontaneous.  Time between the event and the utterance will effect weight not admissibility. 

2) Present sense impression – similar but not necessarily exciting event – response to the event that is spontaneous.  It has to be strictly contemporaneous.  So “Look what Harry has done to me” doesn’t work.   

So with these cases that meet both necessity and reliability, the Courts created a “why not” exception – the factors involved in the case minimise the hearsay dangers so it should come it.  Regarding necessity, it should be more than just something that is “useful”.  And there has to be something in the situation that makes the evidence reliable enough to be received without being tested.


Khan and Smith echo an old American insurance claim case.  Issue as to whether there was a fire in the damaged church some years ago.  The evidence was a 70-80 year old newspaper story of the fire in the church because of a lightning strike.  This was hearsay but it was let by the court because of necessity – there were not too many reliable witness alive to testify about the fire.  Also, it was reliable because it was on the first page of the newspaper, it was a publicised event and there was nothing in subsequent issues of the newspaper to contradict the information.  So the court admitted it as a “why-not” exception.  Note:  Courts view necessity and reliability differently, so there might be different results in different courts.

Prior Inconsistent Statements

Witness is court: “Light was red”

Witness 2: “Witness 1 told me the light was green” – this is hearsay but it is a prior inconsistent statement which can be used to attack the credibility of witness 1.  It is hearsay if you use it to prove the colour of the light but it is not hearsay if you use it to prove that the statement was said.  This is important and relevant to establish credibility.  If the statement is admitted, you however only have evidence that the light was red and not evidence that the light was green.  You only have evidence that on another occasion, witness 1 said that the light was green.  If the judge admitted the colour in both statements, you have grounds for an appeal.  However, if witness 1 in the witness box adopts witness 2’s statement, e.g. if you asked the witness if he had a conversation with witness 2 and he admits saying that the light was indeed green, you now have evidence that the light was green.  Note: Adoption is not the same as admission that a statement was made.

Witness 1:  “I don’t remember the colour”

Witness 2:  “Witness 1 said the light was green” – you can’t admit the colour as evidence

CONFESSIONS

Confessions are any statements made out of court by the accused to a person in authority.  E.g accused said to cop “nice day, eh?” – this is a confession.  It only becomes an issue if the accused is charged but the statements could be made at any time, typically prior to being charged.  Previously, the common law differentiated between exculpatory statement (to which confessions rules applied) and inculpatory statements (to which the rules did not apply).  These distinctions got swept away by Pichet in 1971.  Note – confession rules apply only in criminal cases.  It is up to the opposing party, i.e. the Crown to decide if it wants to use the statement.  Once it is in, it is evidence for both sides.

Eg.  Defendant says to cop: “It’s not my gun” and “I did hit him”

Crown has forensic evidence to said that the bullet came from the gun.  So the defence calls the cop and the cop said “the defendant said it was not his gun” – this is hearsay.  It is inadmissible and it also self-serving to the defence.  The Crown can put in the second statement – it is hearsay but is an admission by an opposing party.

Second Obstacle to the Confession Rule

The classic formulation is (p.781) in Ibrahim – no statement by the accused is admissible unless it is shown by the prosecutor to be voluntary, without threats or coercion from the person in authority.  There is no such rule in civil cases.  So if in a tort action, the prosecution brings is a statement that the defendant made to the police that he was harassed by the police, it would be admitted – but the weight of the statement will be questioned.  A confession is either completely admissible to completely inadmissible.  So if a confession is ruled to be inadmissible, it is as if it never existed.

E.g. the police stopped an accused because he was suspected of attacking someone.  The accused gives an alibi to the police.  Between the confession and the trial, the police investigate and the alibi doesn’t check out.  The accused knows this information.  The Crown now wants to use this information against the accused to prove that it was a lie.  But if the statements are ruled to be inadmissible, if the accused gets into the witness box and changes his alibi (giving a different situation), the Crown cannot argue that this statement was inconsistent with the previous statement because the previous statement no longer exists to attack credibility.

When does the Confessions rule not apply

· Statement to people not in authority

· Admissions by conduct (e.g. suspicious behaviour) – you need an actual statement by the accussed.

· Testimony in other cases.

Rationale for having confessions rules

It is a method for controlling the authorities  i.e. no use using force to obtain a statement because it will be inadmissible.  The most important factor is that there is a greater danger that the statement obtained will be untrue if obtained by holding out a promise or a threat.  Charter considerations apply as well, but reliability is a primary concern.

Who is a person in authority?

Flexible approach – basically, someone who is involved in the arrest, detention, examination or prosecution of the accused and who might have some degree of control over the accused or the process.  Usually, it is a police officer, but the accused might also be a person in authority because he might have some control as to whether the statements were brought to the attention of the authorities.  Other people who have been rocognised as being in control include parents, employers, etc.


There is also a subjective test.  The accused has to be aware that he is dealing with a person in authority.  There is a blend of the subjective test and the actual role of the person in authority, that is to say, the person has to actually be in authority, but if the accused is not subjectively aware, the confessions rule does not apply.

What determines voluntariness?

The criteria in Ibrahim was a confession free from threats or inducements held out or adopted by a person in authority.  This includes implied offers/threats e.g. if during an interrogation, in front of the cop the accused’s friend says “you’d better tell him what he wants to know or he’ll beat you up” and the police doesn’t say anything to the contrary, this is an implicit communication to the person of a threat.  The onus is on the Crown to prove voluntariness.

· It has to be a temporal threat or inducement, so a spiritual inducement does not qualify  e.g. “tell me and you’ll sleep better” is not a threat but “tell me and you’ll get a lighter sentence” is.

· “Voluntary” includes the definition in the ordinary sense of the word.  In Horvard (sp?) a relatively young suspect was accused of killing his mother.  The police grilled him for an extended period of time after which the accused made incriminating statements.  The statements were ruled by the SCC to be inadmissible:  there was no particular or specific threat or inducement, but the entire situation (given the length of the interrogation and the age of the accused) was seen to be so oppressive that the resulting statement could not be reasonable seen to be voluntary.

· The accused has to be aware of what is going on e.g. if the accused is drunk, he is not voluntarily giving information.

The Crown must establish voluntariness.  A voir dire is held to determine the admissibility of the accused’s statement.  The accused can expressly waive the voir dire, but otherwise, it is mandatory.  So the Crown has to prove a negative – that something didn’t happen and therefore the statement is voluntary.  The Crown leads evidence of all circumstances surrounding the taking of the statement.  So with respect to policemen, all the contact that the officer had with the accused before the statement was made, etc, are considered.  If any of the police officers involved are not present during the voir dire, the confession is inadmissible.  If the Crown is successful in the voir dire, the statement goes in and is useful for both sides.  If the Crown fails to prove voluntariness, it is as if the statement was never made.  One exception is found in British jurisprudence – if there is physical evidence found (as a result of a confession) that confirms part of the confession, then that part of the confession is admissible.  Courts are very strict though in allowing only the exact portion of the statement that is confirmed by the physical evidence.

Charter Implication

Confessions rules are not overwhelming now – most statements are decided on the virtue of Charter rights.  S.7 has been interpreted to enshrine an accused’s right to silence, s.10(b) covers rights to counsel, etc.  

Rothman – pre-Charter.  Rothman was in a cell awaiting trial.  There is an undercover cop in an adjacent cell and Rothman makes incriminatory statements.  The Crown wants to use the statements in a trial.  The SCC says that the test for a person in authority has to be subjective, so the statements do not qualify.  But the statements go in as being good police work.

Hebert – same situation.  Hebert doesn’t want to talk to the cops but he squeals to an undercover cop in an adjacent cell.  Rothman says that it should go in because it is not breach of the confessions rules, but the SCC says that it is a Charter breach – it breaches the accused’s right to silence, so even though it meets the confession standards, it is a breach of Charter rights.

Broyles – similar case but the accused shoots his mouth off to a “friend” engaged by the police.  It was held that the friend was functioning as an agent of the state, and therefore, the Charter applies.

IMPEACHMENT:  A way to attack the witness’ credibility:

Distinguish between attacking credibility of an opposing witness and your own witness.  You might not expect your witness to say what they do, so you might attack your witness’ credibility.  You can use counter-balancing evidence to try and attack the credibility of the witness.  E.g. the plaintiff’s witness says “Light was green”, you can try and cast doubt on the plaintiff’s witness’ testimony by casting doubt on some fact other than light colour..

Problems:  the collateral fact rule.  The plaintiff’s witness may have given many facts that may or may not be relevant.  E.g.  “I walked my dog.”  So if you cannot get your own witness to say that the light was green, but he says that the dog was at the vet, you can undermine the credibility of the witness that way.  Note that sometimes, if some things are irrelevant, counselor will say “It goes to credibility” e.g.  “I got a B in Evidence.”  Can you call a prof to say that “He got a B-” – no.  The collateral fact rules says that if it is not directly involved with the issues in the case, you cannot present other evidence to contradict that answer.  This is a matter of public policy – trials take long enough as it is.  You don’t want to lose sight of the issue.  (It doesn’t matter if you have the witness anyway, the evidence itself cannot be used).

Is the fact collateral or not?

There is no hard test for this.  Could have presented that evidence in question whether or not you asked the question?  If the question’s only relevance to contradict the answer, it is a collateral fact.  You can’t call evidence just to contradict the witness’ answer.

Exceptions

· If the collateral fact evidence goes to show the bias, interest or corruption of the witness, then it is allowed.  Note:  A bias, interest or corruption that would not otherwise be obvious on the facts of the case:  e.g. if the witness is the defendant’s spouse, assume that the witness is biased to the husband.  But if the witness is against the husband, it is not obvious.  

· Lynch pin exception:


See Tzagarakis p.420

Cross-examination on testimonial factors

Another way of attacking the credibility of a witness is to cross-examine on testimonial factors i.e. ability to observe, recall and communicate.  This is fairly straightforward  e.g.  you can question the witness’ eyesight by calling in a doctor to testify to witness’ vision problems.  There are problems with psychiatric evidence.  You cannot call a psychiatrist to testify that the witness was a compulsive liar because credibility is only the domain of the trier of fact.  If there is some psychiatric difficulty that the witness has that could effect his evidence that would not be otherwise apparent, you could call evidence to that point.  See Toohey (England).  The witness was the victim of an alleged assault.  There was evidence that the witness was seen after the assault crying and hysterical which supported the story that the witness was attacked.  The Crown wanted to show that the witness had psychiatric problems and was easily depressed.  The evidence was allowed.

Prior inconsistent statements

You can use prior inconsistent statements if you wanted to rebut the evidence of one witness e.g. the witness said “Light was red” and your witness said “Light was green” – hearsay problem.  But if you only want to use the statement to prove that it was made you can use it;  you cannot use the statement to prove the colour of the light.  There are statutory provisions on the use of prior inconsistent statements (see Cassibo) s.10 and s.11 of the Canada Evidence Act.  There are similar provisions in the Ontario Evidence Act.

You ask the witness if on any other occasion he made an inconsistent statement:  “ Did you say that the light was green”.  If he says “no”, get more specific.  On the night of x, do you remember saying that the light was green?”.  You can show him the statement in writing if it is written, or if the witness denies making the statement, you can call evidence to prove that the statement was made.  The statement has to be about a relevant issue.  If the witness admits making the statement, remember, that it is only evidence that the statement was made not that the light was green – unless the witness adopts the statement.

Attacking the witness’ character

Try to show the trier of fact that this is not the kind of person they ought to believe.  If it is a criminal case and the accused is a witness, the rules are different.  But in general, if it is an ordinary witness, an opposing witness, character is relevant because it makes a person credible or not.  You can attack them in cross-examination about bad things that they may have done in the past to show that the witness is a bad person and shouldn’t be believed.  You can include prior criminal offences and also other bad things that may not have resulted in a conviction.  So you say “Witness, isn’t it true that you are a murderer?” and he says “no” but you have his records.  By the collateral fact rule, you would not be allowed to call this into evidence because you only want other witnesses to contradict the answer.  But, s.12 of the Canada Evidence Act (p.360) has a statutory exception that allows you to prove a criminal conviction that has been denied by the witness.  There is a similar provision in the Ontario Evidence Act.  But if it is not a criminal conviction, you are stuck with the witness’ denial.  Note: when asking about bad acts, at minimum, you have to have a reasonable basis for asking the question.  You cannot just throw out the question to make the witness look bad.  You can only prove convictions – charges and acquittals are not included.  Discharges are.  In civil case, you are stuck with whatever the witness says.

Could you call other witnesses to testify that the witness is a scum bag?  

You can do it with restrictions:

· when attacking character, the witness you call for that purpose can testify only as to reputation of the person in the community not to specific incidences.  It has to be a qualified witness who can represent the community.  This is not often used nowadays because people’s reputations are not know in larger urban settings.

· Witnesses tent not to understand the limitation about not testifying to specific incidences and confining the testimony to reputation alone.  Specific instances may come in through the backdoor in cross-examination but not directly.

If the accused is a witness in a criminal trial

If the accused chooses to be a witness, (remember that the accused is neither compelable or competent for the Crown), the other side can cross-examine him.  The Crown cannot ask about bad things that the accused may have done.  There is a general rule prohibiting the prosecution from introducing bad character evidence against the accused.  However s.12 of the CEA (p.360) states that “a witness may be questioned as to convicted of any offence) – it doesn’t specify “when the witness is the accused”, so s.12 permits the Crown to ask about the accused’s past convictions.  S.12 tends to be one of the primary reasons why many accused will not go into the witness box.

Note about s.12 

1. The information about the conviction (applies to any witness not just the accused) is limited to the fact of the conviction and the date of the penalty.  This is the limitation passed by the SCC in Corbitt.  The accused’s counsel can make an application to the judge to ask him to forbid the Crown from asking s.12 questions because it would be unfairly prejudicial to his client.  SO despite s.12, the Crown will not be able to ask about s.12 convictions.

2. If the Crown does get to ask the accused about his criminal record, the fact of the accused’s record only goes to credibility.  There must be an instruction from the judge to that effect, that prior convictions should not be a factor in determining guilt for the current offence, just in ascertaining credibility.

Attacking the credibility of your own witness

You might be surprised about what your witness says.  If your own witness says something damaging, it does more harm.  Can you do use the same ways to undermine the credibility of your own witness as with the opposing witness?  S.9(1) of the CEA says that you cannot undermine the credibility of your own witness unless the witness proves adverse in the opinion of the court.  So you have to ask the judge if the witness proves adverse.  

S.9(1) is agreed to be a drafting error – it was modeled on an English provision which was also agreed to be a drafting error.  So, you can call contradictory evidence against your witness with no proviso – subject to the collateral fact rule.  But you cannot attack the character of your own witness – the statute is clear about this.  This applies both to calling reputation witnesses as to his bad character or asking the witness about bad stuff he did.  The policy reason for this is that it would give counsel a hold against the witness “Testify like this or I’ll bring out your past!”

Asking your own witness a s.12 type question to bring about a conviction  

Since s.12 says “any witness” you can apply the rule of impeaching the character of your own witness.  It can only be used to support the character of your own witness.  So if you have a witness who has a record and you know the other side will bring it out in cross-examination, you bring it out yourself in examination-in-chief instead of letting opposing counsel besmirch your witness in cross-examination.  This way, the jury will feel like your witness has nothing to hide.  Therefore, bad stuff brought out for a positive purpose is permissible – it is good tactics to bring it out yourself.

Short of attacking your own witness, you might try to get the witness to give better evidence.  You can refresh the memory of the witness – but there is problem because you cannot ask leading questions to your own witness and therefore you cannot get him to say the things that you want him to say.  The courts have allowed some leeway to urge the witness along a little.  You have to go over the stuff again hoping that useful information will emerge.  You can draw the witness’ attention to a previous occasion and see if that will allow him to refresh his memory.  (see Topham).  You can also, under the Common Law, have the witness declared hostile – this is an extreme measure.  You apply to the judge and if the judge grants it, you can treat the witness as an opposing witness and use the techniques available in cross-examination.  It is difficult to get a declaration of hostility; it does not mean that the witness is just giving unfavourable evidence, it means that the witness is hostile in demeanor or spirit and is opposed to your case.  

Using prior inconsistent statements of your own witness

There is a problem if there are prior inconsistent statements of the witness that you want to use.  (see p.350).  The procedure is different from the procedure with an opposing witness.  S.9(1) and (2) of the CEA.  In the OEA, s.21/2 – it is slightly different in Ontario – see the case law.  In Ontario, you ask the presiding judge to treat the witness as adverse and not hostile.  Then, you can cross-examine the witness on prior inconsistent statements and if he denied it, you could prove it.  “Adverse” is a lower threshold than “hostile.”  The trial judge could take into account prior inconsistent statements in determining if the witness was adverse.

This was incorporated into the CEA – see Milgaard p.351-2 – the steps for making an application under s.9(1).  It is done in the absence of a jury.  If you can use prior inconsistent statement, it falls under the same restrictions as before – i.e. is it hearsay, it can only be used to impeach the credibility of the witness no actual evidence subject to KGB-type situation exceptions to the hearsay rule.

Supporting the credibility of your witness

The general rule against supporting the credibility of your own witness does not cover evidence just to support credibility e.g. calling witnesses to testify to the credibility of your witness – you cannot do this at the outset but you can do it if the other side attacks the character of your witness.  But if the other side does not do this, you cannot put in positive evidence.  It would consume too much of the court’s time.  It has to be about reputation not about specific incidences.

· Stricture against “oath health”

Prior consistent statements

So prior inconsistent statements cannot be used to attack the credibility but can you prior consistent statements to support the credibility of your own witness?  You cannot use it because it is self-serving and easily manufactured.  However, you can use prior consistent statements to an allegation of recent concoction/recent fabrication.  So if the other side suggests directly or indirectly that you made up something, you can use prior consistent statements to show that it was not something you just made up.  Since you are using this as reply evidence, it has to go to the point.

e.g. 
Feb 1 – guy falls in lot


Feb 15 – guy learns property owner where he fell is loaded so he want sot sue


Trial – Plaintiff says he fell because of weeds

Opposing counsel cross-examines and says that the weed story was a fabrication made when he found out that the defendant had money.  The plaintiff says that it was his story all along.  Plaintiff’s counsel wants to bring in a prior consistent statement to a bartender that the lot was full of hidden traps.  Can you bring it in?  It depends on when the statement was made.  If it ere made after the guy found out that the property owner was rich, you cannot use in the rebuttal of the arguments.  If it were made before February 14, it is useful evidence.

Recent Complaint

A Common Law concept.  E.g. the victim, after an attack tells her mother, the police, etc. about the attack.  At trial, defence counselor knows about what the victim talked about because of disclosure from the Crown.  So, the defence will not question the victim that they made up the story because it was a prior consistent statement and the statement would come it.  If defence counselor did not question that the statement was made up, the statement would not be allowed to come it.  So when no complaint, it is against the victim.  When there is a complaint, the jury is not allowed to hear about it.  This is the problem that the doctrine of recent complain attempts to tackle.  This used to function as an exception to the normal rule prohibiting prior consistent statements.  You could bring in the victims prior consistent statements before it was attacked to bolster her credibility.  The victim as well as the person to whom she complained could give evidence.  It has to be a complaint made at the first reasonable opportunity and not elicited by questioning but came spontaneously from the victim.  Previously, this doctrine was only used for sexual assault crimes, but they tried to expand it to assault in general.  This effort was cut short by changes to the Criminal Code.   In the early 80s, lobbyists said that there might be reasons why a person would not complain.  So the law go changed in the Code (s.246.5) (p.403 of text).  Recent complaint rules were abrogated.  So this exception in the common law of recent complaint became inadmissible.  Under the general rule, and if there were no statement, defence counsel could still cross-examine the victim on why they did not complain.  So, now, it is problematic.  Now, when there has been a recent complaint, counsel should not bring in a doubt about the complaint to avoid the statement coming in.  If there is no complaint, counsel will cross-examine “Why didn’t you complain?”

· Can still be used in response to an allegation of concoction.

· Can also come in as part of the narrative

Corroboration – a special form of supporting credibility

Historically, the trial judge had the discretion to express an opinion on evidence or credibility of witnesses if she make it clear to the jury that they have to decide on the facts and credibility.  The trial judge could express her opinion.  Eventually, in Common Law, this option gave rise to special rules which gave rise to special instructions for credibility of a witness that were thought to pose problems.  This evolve into a technical set of rules known as corroboration rules.  There are triggered when: (1) the Common Law requires them and (2) they are required by statute.

Common law corroboration rules require that a warning be given to the jury of the danger of convicting without corroboration.  The jury could convict without corroboration if convinced beyond a reasonable doubt.  This is triggered by witnesses such as accomplices and victims in sexual cases.  It only applied to witnesses called by the Crown

Rationale

· Accomplice – there might be a deal between the accomplice and the Crown.  Also, the accomplice has a tendency to maximise the other guy’s involvement.  “Accomplice” had a broad meaning – anyone involved in the criminal activity.  It required corroboration warning under the Common Law

· A child of tender years (under 14) – frailty of weakness with children’s evidence

· Sex victims – charge is easily made in order to defend against

Corroboration has a very technical meaning.  In the English case Baskerville, corroboration has to be independent of the witness you were trying to corroborate.  So if the victim (witness) said “I was grabbed and thrown into a car and taken the woods and raped.  And victim said he marked an A on the back of the driver’s seat and left a gum wrapper at the scent of the rape and there was a pine cone painted red which she broke off and slipped into the attacker’s pocket.”  Then, the police finds all this evidence.  According to Baskerville, this is not corroboration because all these pieces of evidence depend on the victim’s story for their evidentiary effect.  You are not proving the nature of the attack or the fact of the attack.  The judge had to tell the jury which pieces of evidence were capable of being corroborated and which were not.

Hanson v. Brown (SCC) simplified the rule.  It jettisoned the Baskerville requirement and said that corroboration was supporting or confirming the evidence.  It made things easier.  

Betrovec (SCC) made things even easier.  There are no more Common Law rules of corroboration.  The trial judge does not have to give a warning.  There is no special category of accomplices, children and sex victims.  Now, it is within the discretion of the trial judge if there is a witness if special care/caution should be exercised towards that witness.  So the Common Law requirements were done away with.  The statute was also done away with.  The CCC provisions that required corroboration are gone.  A dead person or a mentally incompetent person does require corroboration in the broader, simpler sense, not in the Baskerville sense.  For perjury, no corroboration is required.

Opinion Evidence

The same rationale as with the hearsay rule – you want to hear what the witness knows or observed not their opinions or conclusions that come from the facts.  The witness must provide you with facts.  The judge or jury takes the facts and forms an opinion or a conclusion on credibility, negligence, presence of mens rea, etc.  The general rule is that an ordinary witness may not testify as to his/her opinions or conclusions.  

Exceptions

Ordinary witnesses tend to mix facts with opinion e.g. “the shirt was grey” rather than “the part of the shirt that I saw was grey”.  The witness doesn’t say “I saw an entity from the room that looked like X,” they say “I saw X.”  So there is no insistence on technicalities regarding certain observed characrteristics.

· Situations where we are prepared to recognise what is technically an opinion/conclusion as facts because of practical considerations

· There are certain matters that the law has recognised as being permissible for ordinary people to testify about. Sherrard v. Jacob: Thee court gave a non-exhaustive list of these types of areas:

1. the identification of handwriting, persons or things (re: handwriting: only able to do this if familiar with the persons handwriting);

2. apparent age; 

3. the bodily plight or condition of a person, incl death and illness;

4. the emotional state of a person e.g., whether distressed, angry, aggressive, affectionate or depressed;

5. the condition of things, e.g., worn, shabby, used, new:

6. certain questions of value (this will depend on how much it is a fact of common knowledge);

7. estimates of speed and distance.

8. Graat--the above list is not closed. The court added a further category--drunkenness.  (p.691) In this case, a cop may have qualified as an expert witness but he was treated as an ordinary witness and the court said that that kind of opinion could be given because it was helpful to the trier of fact.

There are exceptions because everyone is an expert witness on these matters.  It is also helpful to have a witness testify about those kinds of things.  E.g. the witness says “I saw her crying” – this is allowed because it is a testimony about emotional state.  The witness can also be corss-examined on it later.  Note: the witness cannot give opinion on a legal matter e.g. “I think that the defendant was negligent, I think he is guilty, etc” – this is not helpful to the trier of fact because it would be usurping their function.

Expert Witnesses

Expert witnesses are called to give their opinion – that is their reason for being witnesses.  There are several sub-issues involved in having an expert witness.

(1) The subject matter of the testimony has to be something that requires an expert because the situation is beyond ordinary everyday understanding and requires expertise

(2) What the expert is testifying about has to be relevant

The judge must qualify the person as an expert.  This process is done as a preliminary matter prior to questioning the witness – a voir dire.  If there is a jury, it is done in front of a jury, the rationale being that the qualifications of the witness is an issue (the same as with respect to children – the jury will have heard the witness’ qualifications).

Styles used in the qualification process:

(1) you have the witness go through a list of his/her background –or-

(2) counsel has the information (the witness prepares a résumé beforehand) and counsel leads the witness through the information.  This is a better approach because the witness looks better to the jury since the witness is not boasting about their qualifications.  Also, it can be more through because counsel can make sure that they don’t leave anything important out.

To be an expert, counsel has to show that the person has knowledge and expertise – it does not matter how the witness got that expertise, be it through education, other training or experience – it is typically a combination.  The judge makes a ruling on if the witness is an expert.  Any further criticisms of their background or credentials only goes to weight.  If the other side being in their expert after you bring in your expert and their expert has more qualifications, it might sway the jury, so you have to go into great detail when explaining the qualifications of your witness.


The witness can then give his opinion only about the area within his field of expertise.  The witness is not confined to giving expert evidence because the same witness might be able to give ordinary witness evidence as well.  But the opinion evidence has to be only about the area within their field of expertise.

The ultimate issue rule – wrong!

This so-called rule purported to prohibit even an expert from testifying about the so-called “ultimate issue” i.e. the very thing that had to be decided in a particular case.  This rule is now wrong.  Results have not changed much, but thinking and analysis has.  The expert cannot testify because it is the “ultimate issue” because there are some ultimate issues that the witness can testify about.  It is just not helpful for an expert to testify to the ultimate issue.  If you are using the expert and a 13th juror, it is not helpful.  For example, drunkenness, or insanity can be an ultimate issue and if the witness’ evidence is helpful, it is not just adding a 13th opinion to the jury’s.

Ultimately. Expert evidence is evidence like any other and the trier of fact can accept, reject or accept/reject in part the evidence.  So is only the plaintiff has called an expert witness, it does not entitle you to say that the trier of fact should only rely on that witness.  One issue with respect to expert witnesses is the putting of questions in a hypothetical form.  The reason for this is that the expert will give opinion based on facts that have not been found yet.  So you want to clarify to the trier of fact what facts the expert is using to come to the particular conclusion and you want to do it in a way that counsel is not providing the evidence.  E.g. the defendant is in a criminal case and was drunk.  The expert is a psychiatrist who says that the accused is drunk.  You need evidence that the accused had been drinking in order that the effects of alcohol have value.  If the jury finds that the accused only drank 2 sips of wine, the expert’s opinion evidence will not be useful for anything.  So counsel will ask those questions in terms of a hypothetical:  “Assume that we have a witness of X weight who drank X in X amount of time:  what would be the effects of the alcohol based on that hypothetical?”  You can cover many different possibilities using a series of hypotheticals so the jury will have a helpful opinion no matter what the trier of fact finds.  But if the facts are clear, there is no need for hypotheticals.

Another problem with expert evidence is the hearsay component.  E.g. the expert testifies “27 bottles of beer would have x effect on mental function.”  This is not evidence about quantity of beer that the accused drank because the doctor was not there when the accused was drinking.  It would be hearsay, but it is being used in non-hearsay fashion.  Still, one needs to call evidence to support this fact.


So if an expert is called to identify if a liquid is an acid or a base and he said “the litmus turned pink therefore it is an acid.”  Counsel might say “Did you test every single liquid in the world to see if only acids turn litmus red?” – this information is not required because this hearsay is different and is accepted on face value.


s.7 of the CAE and s.5 of the OEA limit the number of experts that each side can call in a given trial (not on a given issue).  The number can be exceeded with leave from the trial judge.  In the CAE, 5 experts can be called without leave.  The rationale for a limit is to prevent a battle of numbers.

Hearsay and experts
There are 2 types of hearsay that an expert can testify about.  Almost invariably, a lot of the expert knowledge is based on hearsay e.g. information from lectures, journals, books, etc.  Experts do not develop expertise on their own but they build on established knowledge.  Also there is hearsay of the type “He drank x bottles and this would happen” – you have to bring in non hearsay evidence to prove that the person was drinking. So, in a particular case, an expert’s opinion may be based wholly, or in part, on H.


e.g.  a victim is dead.  The expert said he died from Framastan poisoning based on the symptoms.  2 kinds of hearsay involved here.  (1) the hearsay that those symptoms are symptoms of Framastan poisoning and not other poisoning and (2) hearsay that the symptoms were indeed present.  The expert evidence is worthless if you do not get evidence proving the symptoms.  You need independent evidence for the fact that those symptoms were observable in the corpse.  The fact that those symptoms do indicated poisoning is hearsay but is acceptable. 
Lavalée – the final word on expert evidence and hearsay

An expert opinion based on hearsay is admissible because he is making a non-hearsay use of those facts.  The facts that were told to him which gives rise to his opinion need not be independently established.  The evidence will not be useful unless certain facts can be proven.  Hearsay information relied upon by the expert in the normal scope of his activities and within the normal scope of an investigation of the expert can be relied on for their truth without independent evidence.  E.g. “these are the symptoms, this is what the property sold for.”  However, if the facts on which the expert is basing his opinion is from an unreliable or suspect source or party to an unreliable source (e.g. from the plaintiffs), those facts require independent non-hearsay evidence.  So a coroner’s report in unreliable.

Attacking expert evidence.  How to cross-examine an expert witness.

There are 3 main approaches to cross-examining an expert witness:

1. to attack the basis of the opinion – try to cast doubt on the premises that the expert is relying upon.  You suggest different facts premises would lead to a different result

2. attack the opinion itself – not attacking the premises but the conclusion.  This is more difficult because you are attacking the expert in their own area of expertise.  It can be done if counsel becomes an expert in this tiny area.  You can try and belittle the expert’s evidence by saying “this is just a theory, this is just your opinion, other things are possible?”

3. Attacking the expert personally.  Attacking his qualifications will go only to weight.  With a jury, if they take a disliking to the expert, it could work.  Experts can use books in their testimony by saying, “on page 6, and I quote… and I accept that opinion.”  The expert is giving evidence and is merely crediting his source.  With cross-examination, it works the same way.  You can use a text to cross the expert “but Prof. X says this on page X.”  You have to ask the expert if he accepts the source as being authoritative in the field before you begin asking him questions on it.

Issues (historically) on expert evidence

DNA – does it have enough of a scientific basis to be used in testimony?  Nowadays, it is accepted.  There were things that were previously only the domain of experts that have now become things of everyday knowledge – e.g. basics of automobile travel

Polygraphs – this is a form of expert evidence that is not admissible in any court in Canada.  There are 2 bases for this:  see Bélard (SCC):

· The basis for polygraph evidence is questionable and it is not widely and generally acceptable that the premise works.  So polygraphs are much less popular now than they were in the 60s.

· This is not the kind of topic (viz. credibility of a witness) that should be given to an expert witness to determine – it is the trier of fact who should make that judgement.

Special Rules:

There are special provisions in statutes concerning the use of experts in civil litigation and the kind of information you have to disclose to the other side.  E.g. a written report about the expert has to be provided 90 days (in Ontario) in advance, etc.

Judicial findings – dealing with an opinion when the court finds a particular result in a previous case.  The court’s findings are really just opinions.

This does not apple in situations of res judicata – “adjudicated thing” – the principle that applies to prevent the constant relitigation of a particular issue.  Once something has been decided, you cannot open it up again.

So in a case A v. B – suing for the conversion of a car and A loses.  Next week A v. B sues for damages when the car was stolen – the same issue is involved so B claims res judicata.  The previous decision is binding on the parties to the action.  But if C wants to sue B saying that he knocked him down in A’s car, B cannot claim res judicata because it is only binding on the parties in the previously decided case.  This concept is the basis for the British law which was adopted in Canada.

In Canada, the Demeter case changed this: Demeter was found guilty of murdering his wife. He appealed to the SCC and lost.  Demeter then sues the insurance company who held the policy on his wife (Demeter was the beneficiary and wanted his $). The insurance company raised the common law defence of “a person cannot profit from their wrongs” (ex turpi causa).  Demeter said  “I'm not wrong, try and prove it” (i.e., rule in Hollington that the crime has to be proved again.   Demeter publicly proclaims that he was trying to clear his name not to claim the insurance money and that he thought that a civil action would do it. The court said no more Hollington--it would be an abuse of process because Demeter had exhausted all possibilities and now he was trying to relitigate.  The case was thrown out and the court also held that a criminal conviction can be used as prima facie evidence of finding (i.e., but not conclusive).

Del Core: a pharmacist got into trouble with the Ontario College of Pharmacists.  He was convicted in a criminal court and the Association of Pharmacists was pressing disciplinary measures against him for the same thing and they wanted to rely on the criminal activities as the basis for the discipline.  The pharmacist applied Hollington and said “Prove it.”  The Court of Appeal said that Hollington was dead and you can use criminal convictions in a subsequent civil case.

Note: you are not able to use civil findings in a criminal case but a criminal conviction can be used subsequently as evidence in a civil court as prima facie proof of the matter (admission by an opposing party).  It does not allow for abuse of process.  A finding of not guilty of course cannot be used because it does not prove anything (a slow guilty plea).

Judicial notice

The general rule is that all facts that are relevant and that are in issue have to be proven by evidence in a court.  An exception is judicial notice.  It entails a situation where a fact which would otherwise have to be proven does not have to be.  The judge will take notice of that fact without having to prove it.  These are usually facts that are indisputable and common knowledge e.g. if in a car accident case, part of the evidence was that it was snowing, and the roads were bad and people testified to this.  Counsel then says that there was no negligence because poor road conditions led to the crash.  The judge cannot ask “Where is the evidence that a road with snow is slippery?”  The judge will take judicial notice that a snow and slush causes a road to be slippery – this is common knowledge that does not have to be proven.  The rationale for this is:

(1) Saves time ands expedites the trial (some things that the t of f takes JN of, are difficult to prove)

(2) It makes for uniformity of decisions in situations where a disparity would be embarrassing.

(3) A means of controlling the jury.  One argument is that any rational jury should be able to find these things as a fact, but since juries are not always rational, judicial notice exists.

When can judicial notice be taken?

When it concerns facts of general knowledge.  E.g. location of places, roads, geographical facts, time, measures, weights, adjudicative facts.

Adjudicative Facts:

· facts that have relevance to the particular case being heard and are part of determining the issues in that case

· specific concrete facts that pertain to the issues of the case.  These include

(A)    Matters of Common or General Knowledge within the Jurisdiction:

EG: A criminal case in TO. At the end of the Crown’s case, the Defece says: I'm making a motion to dismiss because the Crown failed to prove that TO was in Canada and therefore that the Criminal Code applies.   The Defense would lose this. This is a matter of common/general knowledge within the jurisdiction.

· Judicial notice can be taken re: matters of geography.

· however, sometimes there are matters involving controversy. I.e., An issue whether Richmond and Dundas is a major intersection in London. If the j was in London, he would know this and could take judicial notice.   However, it is questionable whether a judge in TO or at the SCC could take judicial notice of this.

· generally the cases have held that if it is known "within the jurisdiction" that is sufficient. I.e., it is sufficient if the presiding judge would know.

(B)  Things that People Know but have Forgotten:
EG: If asked what day of the wk was Mar 15/94. Most would say a Tues.  If asked what day of the week  was Mar 15/83, most would not be able to answer now although it was known at the time.  The judge can look these types of things up in authoritative sources.

(C)  Straightforward and Uncontestable Scientific Facts:

· while this may involve some looking up, these types of things are not disputed. I.e., mathematical tables.

· however, this can be problematic because the level of general scientific knowledge changes over time.  I.e., cars run on gas - Now a judge could take judicial notice of this.

(D) Weights and Measures:
· I.e., 3 ft = 1 yrd etc. – the judge can look this up and get authoritative info.

· there is difficulties re: extra judicial research and how far it can go.

· generally, if the issue is mundane and not hard to understand (i.e., the boiling point of lead), the judge can and will look it up.

· however, other things may not be so straightforward and if the issue deals with something technical, an expert should be called to explain the literature.

· Remember: it is judges in general (not important if this particular judge has particular knowledge) that is the determining factor (i.e., common knowledge = "common knowledge").  Therefore,  a judge can't bring in special personal knowledge acquired in a former case under the guise of judicial notice in a subsequent case (I.e., In case #1--Expert says "X". In Case #2, J cannot say I am taking judicial notice of "X" because of case #1. This can only be done if the parties agree).

Re: historical facts:

· some historical facts (i.e., Columbus set sail in 1492) are so straightforward that the judge can take judicial notice of them.

· however, some historic facts are not so clear.

Zundel:

Facts: Holocaust was at issue. It is a generally accepted fact, but some people take issue with it. The whole case turned on the issue (i.e., that the Holocaust did not occur).  If the court took judicial notice of it, the case would be over. 

Held: Even though the court could have taken judicial notice, it is preferable that they didn't and have the Crown prove it, because the defence rests on that issue. In this case, the Crown could prove it (i.e., there were still witnesses). However, if the case were 50 years in the future (i.e. no witneses), it is unclear whether the decision would be the same.

· if j is going to take judicial notice of something that is obvious, it is fine to just do it.

· where there is something that is not so clear, it is appropriate to tell counsel of intention to take judicial notice and invite arguments and then make a ruling.

Things that "Factor Into" Adjudicative Facts: 

EG: Judge says: Witness was not credible because he had shifty eyes.  In this example, there are factual premises underlying the decision but there is no evidence to back them up. (i.e., the judge is taking judicial notice of the fact that shifty eyes = not telling the truth).

Legislative Facts:

· legislative facts do not relate to factual issue that have to be proven in the case but things that are out there that the judges take into account when making a judgement e.g. policy value, the way the world works – this is a background fact that shapes who the judge deals with the issue around the facts.

· judges in essence, make the law.  In doing so, they will make assumptions about the world..  Typically there will not be evidence about the world (i.e., values held by society etc.)

· recently however, parties are starting to present evidence on these issues (I.e., In Charter cases, s.1 analysis. E.g.. Drunk driving cases: Crown put in a lot of evidence re: s.1).

Judicial Notice of Domestic Law:

What if the law becomes an issue of fact in a case?  This could be because of several reasons:  e.g. if a commercial contract has a clause “this contract as to be in accordance with the laws of Michigan” – so it is a question of fact on what is the law of Michigan on this point.  E.g. a person is charged with speeding.  The cop says that he was doing 151 kmph.  It will only be considered speeding if we know what the speed limit is – this is a question of law.

· Both the Common Law and statue require a court to take judicial notice of domestic and federal laws (i.e. domestic law need not be proved - the court can look them up themselves without any evidence needed).

· With law of another jurisdiction, it is a question of fact and therefore you need evidence to determine what the law is.  You would have to call in an expert witness.

· rule at CL: foreign law was assumed to be domestic law until proven differently

· for this rule, laws of other provinces are foreign laws

· If you are arguing legal issue e.g. “In Wyoming, a case says this” – this is not a problem.  But if judicial notice will be applied if the issue is “What is the law in Wyoming?”

EG: Assume there is a dispute between an ON company and a Sask. company.  The case is in Ont.  The court will take judicial notice of ON law, but not Sask. law. But that doesn't mean that the court can't lookup the Sask. law to help to interpret the ON law.  Rule: If it was a question of what the Sask. law was, unless the law is proven to be different, it is presumed to be the same as ON.

· a court cannot take judicial notice of a municipal by-law (i.e., it must be proved). 

· usually there is legis (i.e., p.263) which makes a by-law easy to prove.

· R. v. Smith - p.263

Problems re SCC:

2 Views:

1) see if ON applied law properly and don’t look to Sask. law.

2) SCC is the highest court and it would be artificial to say unable to look at Sask. law and they can therefore take judicial notice of the law of any province

The cases in the SCC have gone both ways.

REAL EVIDENCE

Testimonial evidence and circumstantial evidence is filtered through the witness.  Real evidence depends on the trier of fact’s own senses.  It includes everything that becomes an “exhibit” at a trial e.g. objects, documents, tapes, pictures, taking a view, models, charts, diagrams.

The same general rules apply – if it is relevant, and there is no reason to exclude it, it is admissible.  The key word is relevance.  The process of establishing relevance is important and is called authentication – it establishes that the evidence is that which it purports to be.  “This is the knife that stabbed the victim – not just any other knife but the knife.”  Part of the process is showing control over the object so that you can link the object in court with what it purports to be.  You need sufficient links not 100% control.

E.g. how do you show that the bullet at the scene is the same as the bullet in court?  You need to make a link and you do this by showing control.  Usually, the bullet is bagged and the bag is labeled and sent to the lab, ballistics experts, couriers, etc till it reaches the court.  You must show the links between people who handled the bag from the scene to the court.  You do not need all the links e.g. the couriers, etc.  The trier of fact relies on his own senses unless expert evidence is required.

Counsel will talk an object on to the record:  “I am showing you an knife.  Can you identify it?”  The witness will say “About this long” and counsel says “The witness said it was about 8” long”

You therefore need a witness through which you introduce real evidence.

Other facts besides normal exclusionary rules

There is the notion of if the prejudicial effect of the evidence outweighs its probative value, it should be excluded even though it would otherwise have been admitted.  This often applies regarding pictures.  If the pictures are gory and the images may emotionally impact a jury to such an extent that they may be prejudiced towards the accused, they are excluded.  There is no reason for pictures if you want to show that the victim is dead.  If you want to bring in particular details, you can have a witness testify to it rather than showing the pictures.  Sometimes, there is a difference between colour and black and white pictures.  There is a fear of enflaming the jury unduly when the content of the pictures could be described to them.

The trial judge asks: “Is there sufficient evidence to permit a rational finding by the jury?”  The jury makes the final finding of fact which will establish what the item is.  If there are any problems with authentication, there will be a voir dire which will be held in the absence of the jury.  Sometimes the judge makes something conditionally admissible until the chain of witnesses has been examined and then the judge will make a ruling on authentication.  If it determines on a finding of fact that the thing is what it purports to be, if the facts do not support it, the item will be disregarded.

Specific kinds of real evidence

Documents

This is the most common example.  You need to authenticate them.  You can have the author testify "I wrote, I signed, I identified.”  A witness could also say “I saw X write the letter” or a handwriting expert could say “It was written by X.”  A non-expert could also say “I know X’s handwriting and that is his.”  Remember about hearsay rules regarding witnesses – the lestter might be hearsay (Ares v. Venner).  There is a special rule that applies to documents, the best evidence rule.  (Not to be confused with the strategic best evidence practical consideration that counsel has.)  The rule is that where the contents of the document are what is relevant, rather than the existence of the document, you have to put in the original document rather than the second hand evidence of it e.g. a copy of it, someone testifying about what the document said, etc.

E.g. landlord-tenant dispute.  Issue: oral tenancy or written lease.  The witness says that Joe signed the lease.  There are no problems because the testimony is about the existence of the lease.  But if the terms of the lease are disputable, you cannot rely on the witness, you have to put the original document in.  You can however have many originals like duplicate originals with signatures.  If the original is lost, a secondary copy is admissible.

There are statutory provisions like s.29 of the CEA – copies of bank records can be used.  There is the practical consideration of not taking up bank time in using the bank originals.

Pictures

Pictures includes pictures in all their forms – moving or still.  The basic rule applies.  You have to authenticate the picture.  You do not need the photographer to authenticate the picture – any means will do, anyone who can testify that the picture is what it purports to be.  With automatic cameral techniques, there is a problem because you only have video tape.  There are similar problems with X-rays, microscope slides, etc.  Authentication is provided by someone testifying about the accuracy and integrity of the process.  One can argue that a camera picture only shown one small view of an entire scene.

Taking a view

Sometimes, it is not possible to bring in evidence to the court so the court has to go to to the evidence.  If it is important and relevant to see the thing, the trier of fact, judge, counsel, parties, etc can take a view.  The CCC, CEA, OEA and Rules of Civil Procedure have provisions for this.  It happens rarely because of expenses and inconvenience.

Rationale

(1) It helps the trier of fact to better understand the evidence.    

(2) Issue: when the court does take a view, is the purpose to gather evidence or to understand the evidence better?  The trier of fact is to form his/their own opinion about the evidence.

Demonstrations, Simulations and Recreations

These can be done in court or outside of court and then witnesses can testify.  If you do it in court, you have no control over the results.  

Example of an out of court demo:  Issue “Was someone beaten by the cops?”  The witness heard hitting noises from across the street.  They wanted to duplicate it.  They could not duplicate hitting a person though!  There are many background facts that may be relevant in the real incident that can not be duplicated in a recreation.  The court said that you do not have to duplicate conditions exactly.  As long as they are sufficiently similar to be relevant, they are allowed.  So, recreations are admissible if they pass the relevancy test.  Also in Canada, generally, it is not as dramatic as in the States – you need good reasons why it would be useful or relevant to have a recreation.

Charts, models and diagrams

This is real evidence is things that is really there but they are different from other things – they do not purport to be the real thing but merely adjuncts that help us understand the real thing.  Before they can be used, you need someone to show that the chart does accurately represent whatever it is supposed to.  Canadian courts at one time were reluctant to admit these kinds of things but now, they are admissible.  It helps the jury understand better, especially very technical subjects like human anatomy models.  The witness does not have to be the one who made the diagram.  Note:  you can have hearsay problems.  The diagrams cannot have declarations because someone out of court made them.  A witness with personal knowledge must put down markings to show the situation.  The “not to scale” objection might not matter depending on what is trying to be proved.

IMPEACHING/SUPPORTING THE CREDIBILITY OF A WITNESS

Character – relates to the credibility of the witness only as it relates to the issues in the case.  It can come up even when a person whose character you are taking about has never been a witness in the case.  Character has a relation to what you do, character can be used to predict what a person could do or to predict the likelihood of what a person would do.  Note that the rules are different if you are talking about the accused or if you are taking about someone else.  Most cases tend to deal with the character of the accused.

An accused, can if he wants, put in character evidence about himself because good character has relevance.  The accused can argue “see what a good person I am therefore it is more unlikely that I committed the crime.”  The accused can do this in a variety f ways:  he can get into the box and testify how good he is and/or he can call a character witness.  If he does call a character witness, the same rules apply as with witness credibility:  the witness has to testify as to reputation not specific incidents.  The rationale is why should you talk about specific incidents – everyone might have done one or two good things, or a good person might have slipped up.  While it is relevant for the accused to put in good character evidence to support the unlikelihood of a crime, the Crown cannot introduce bad character evidence against the accused in whatever form.  The basis for this is not the lack of relevance but that the prejudicial effect outweighs the probative value.  Also, the accused should be tried and convicted on whether he committed this offence not on the other bad things that he has done before. 

Exceptions to when the Crown can introduce bas character evidence against the accused:

1. where it is in response to the accused having put in good character evidence

2. where character is a direct or material issue in the case

3. where bad character evidence is adduced incidentally as part of other relevant evidence

4. cases of similar fact evidence

1. Where it is in response to the accused having put in good character evidence

Once the accused opens the door, the door is opened for anything the Crown wants to go through.  E.g. the accused calls character evidence to show how non-violent and peaceable he is.  The Crown is not confined to put in evidence in response to this trait.  Other traits become fair game if they are relevant.  Character evidence needs to be relevant both for the accused and the Crown to use it.

There are provisions in the code – s.12 of the CEA.  You can ask about past convictions.  This only applies to the witness when they are in the witness box and it applies only to credibility.  So if you have an accused who has but his character in issue himself, and the Crown wants to show that he has a previous criminal record, the Crown cannot use s.12 if the witness is not in the box.  But the CCC in what was previously s.666 (see. P.54 of text) said that the Crown could put in convictions of the accused as an exception to the normal rule. There is a limiting instruction that must be given that says these convictions only reflect credibility and can only be used for that purpose (i.e., they cannot be used to help prove the offence that the accused is now charged with). The SCC also held that there is a limit on the right under s.12 so that the trial judge has discretion to disallow the accused being asked that type of question (I.e., A charged w/assault. He has 17 prior assaults.  The judge may exercise discretion here because the prejudicial effect outweighs the probative value).  

There could be an issue as to whether the accused has put his character evidence into issue.  There is no question if the accused attacks the character of other people or the victim involved in the case.

Sometimes, your questions could bring character evidence in e.g. the testimony in Damien when counsel asked “So, you’ve been a minister for 30 years?”  To avoid bringing in character evidence, confessions can be edited to remove character evidence if it is not pertinent in the case.

2. Where character is a direct or material issue in the case

This does not come up often but it does apply when a dangerous offender application is being made.

3. Where bad character evidence is adduced incidentally as part of other relevant evidence

e.g. if the accused was charged with bribing a cop, the Crown puts in evidence that the accused is running a bookie joint and was bribing a cop for information on whether there was going to be a raid.  The bribery charge is tied into running a joint – the fact that he ran the joint provided a motive for the bribe so this will come out as part of the bribery charge.  It is not bad character evidence to blacked an accused’s character because it is relevant to the bribery issue – it just incidentally portrays the accused in a bad light.


e.g.  someone robs a bank, X was arrested and said “Y did it.”  Main issue is identification.  Evidence is that someone saw the robber flee but not well enough to distinguish him.  You have evidence that 3 blocks away, a person got a traffic ticket for speeding.  If you can get this evidence, e.g. you can call a cop who says “I gave ticket to X”, the Crown can introduce this because it is now relevant to the issue in this case.  The Crown is not saying that the speeder is more likely to be the robber – this is prohibited.  The Crown is saying that he was speeding and this is relevant to the question of identification because of the facts of the case.

Rules re psychiatric evidence

There are two exceptions with respect to psychiatrists testifying to mental state that is not reputation evidence.

· where the offence involves some type of "abnormality", then it is permissible for either the accused to call evidence to show that he does not have the abnormality or the Crown to call evidence that the accused does have the abnormality and therefore falls within a group of people who might have committed the crime (the Crown is not limited to calling this in rebuttal). -I.e., where there is some feature of the offence that only a segment of the population could do, can bring in evidence to show accused is part of that segment or not part of it.

· the accused cannot call in psychological evidence to say that he is “pathologically honest”.  The Crown cannot call evidence that the accused is a kleptomania because stealing is not a crime of abnormaility.  McMillan was a crime of abnormality.   E.g. if the perpetrator of the offence was a homosexual. Does this qualify as a crime of abnormality? Some cases say yes (there is a segment, some peculiar features...) Recent cases say cant call this evidence because highly prejudicial to the accused and there is really no probative value (i.e., placing the person in the category of homosexuals does not really narrow it down).


What if it is a "normal" offence but the accused wants to call evidence that because of his abnormality he couldn't have committed it? 

There is no real answer to this.

Note:  There will be a voir dire to determine if it is a crime of abnormality.  The court has never really decided the issue of what normal is.  There is not reason why you cannot bring in psychiatric evidence that excludes you from a group if you can bring in evidence that includes you.

In the Demeter  case, the accused is cross-examined and the Crown brings out favourable evidence about him.  On appeal, the accused won because it was the kind of good character evidence that should have been inadmissible.  The Crown cannot build on inadmissible evidence to put in more inadmissible evidence.  It still has to be reputation evidence unless it fits specific cases.

Character evidence in civil cases

Strange rule: the character of parties is normally not admissible because it is not relevant unless it relates to a material issue in the case.  E.g. in a defamation case, character in not is issue.  The defence cannot say that the plaintiff’s character was bad anyway.  You can bring in bad character evidence if it is an issue .e.g. a defamatory statement “you are a child molester”; you can bring in evidence to show that the defendant was a child molester.  If the accused can do it in a criminal case, he can do it in a civil case as well.  But character is not relevant by the technical rule.  Note that civil cases are looser with the rules of evidence and if there is some relevance, the evidence will be let in.

4.  Similar fact evidence

This is another exception where you could adduce bad character.  E.g. the accused is charged with theft, and the Crown puts in that the accused was convicted of 17 counts of theft previously, it is very prejudicial and makes it look like it is more likely that he did commit it.  The Common law developed this exception as, in a way, a particular application of the exception where the element relates to some other issue in the trial other than character, it can come out.

· If the only purpose of the evidence is to show that the accused is a bad guy and he did a bad thing, it is excluded.  It other information can be learned, it is admitted.  The Common Law developed situations when evidence can be admitted.



The hallmark exception for similar facts – where there is something distinctive about the way the crime was committed that pointed to the accused, you can use past cases to show pattern, motive, to rebut defence of accident or mistake.  The Crown can anticipate the claim and rebut it in advance.  The common thread in all these pigeon-holes is “is the evidence relevant for some specific purpose other than disposition of character of the accused.

Boardman (UK)

Facts: Mr. Boardman was a teacher in a residential boys’ school.  He was charged with sexually molesting a boy.  The boy said he was asleep and Boardman did stuff to him.  Boardman said it didn’t happen.  If there were no other evidence, Boardman would have been acquitted because there would have been reasonable doubt.  The Crown wanted to put in other evidence from other boys that Boardman molested them as well.  The court wondered which pigeon-hole they could use – they couldn’t bring in the evidence to show system because there wasn’t sufficient similarity between the events!  It was not a hallmark because it was not distinctive, the identification was not in question – Mr. Boardman did commit the crime.  It could not be brought in to show system – there was no sufficient similarity between the events  The question was whether the facts occurred.  

Held:  The House of Lords let the evidence in.  They said you should go back to the underlying principles that the pigeon-holes are based on.  If the probative value outweighs the prejudicial effect, you can use it.  You have to try and ensure that the evidence is not coming in just to further the probative claim of reasoning (i.e. that a bad guy is more likely to do a bad thing).  The problem is that  the probative value often lies in the eyes of the beholder.  “The striking similarity of the other evidence is the foundation by which the evidence can be let in.”


This was adopted in Canada as well.  So you no longer have to look at the pigeon holes, just the principle.  The pigeon holes lend extra support but are not necessary.


LED: Sopinka talks about the Boardman approach and says “the process of reasoning is therefore to determine whether the evidence of similar acts has probative value in relation to a fact in issue, other that its tendency to lead to the conclusion that the accused is guilty of the disposition to commit certain types of wrongful acts.

MHC:  (p.72) McLachlin seems to retract her statement in CRB: “There will be an occasion however where similar fact evidence will go to more than disposition and will go to probative value.”  The courts now take this approach.

In civil cases, they also use the criminal approach.  The issue does not come up often, but when it does, the courts use criminal cases.

Character evidence with respect to victims:

· normally, not admissible b/c of relevance but where you can establish some relevance, its admissible. The case law says that one is not concerned about the prejudicial effect of the victim’s character because the victim is not the one on trial.  

· re: sexual cases: in Seaboyer the CC provisions were held unconstitutional because they interfered with the accused's power to make full answer and defence. SCC announced guidelines which were enacted as legislature. Primary concern = relevance.

S
Special rules in relation to victims in sexual offences:

Problems have arisen by way of reaction to abuse when defence counsel cross-examined victim.  The tactic of a defence counselor would be to cross-examine the victim about past secual activities.  This was embarrassing, an invasion of privacy and one of the reasons why victims did not come out.  The traditional justification was that 

1. the complainant’s past sexual activity was relevant to the issue of consent and

2. the complainant’s past sexual activity was relevant to credibility.

These are no longer relevant in recent times of changing sexual attitudes.  Judges exercised discretion with respect to protecting victims but legislative provisions were also enacted in the CCC which prohibited evidence of the past sexual activity of the victim from coming out.  Even after Seaboyer, there are ways around it.  (p.108)  If defence counsel thinks it is probative, he can apply to the judge.  The consent issue is vulnerable (p.122).  Before the Darrach case, consent may have been attacked in the right kind of case.  The problem with the legislation is that it says carte blanche that you cannot use evidence on consent.  



PRIVILEGE

an exclusionary rule dealing with evidence that is otherwise relevant and admissible but is excluded because of policy reasons.

1) Communications that are Privileged:

a) Solicitor/Client Privilege:

Clients should be able to disclose fully anything relevant to their lawyers without fear that it will come out in the future.  Clients and solicitors are not required to disclose the communications between them or their agents.  

· The privilege belongs to the client and they can chose to waive this privilege. Therefore in a trial, the client need not (but may if he chooses) disclose any of these communications and the lawyer cannot disclose these communications without the consent of the client. (Note: The client can enter into evidence what the lawyer said but remember hearsay!)

· Communications are written or oral, not physical evidence.  The communication must be made in the context of a solicitor-client relationship.  So idle chatting may not be privileged.  The onus is on the person asserting the privilege to prove the relationship.

· Overheard/acquired communications by a third party can be disclosed.  The third party could be compelled to divulge the information (e.g. BPP v. Rumping (UK)  - cops saw letter that prisoner wrote to his wife.  Cops had to testify as to the contents of the letter.)

Exceptions

If the communications are in furtherance of a criminal purpose, they will not be within the privilege.  E.g. client says “If I kill a person in Detroit, will they be able to extradite me?” – this is not privileged because it is in furtherance of a crime:  the client is asking how best to commit the crime.  This does not serve public policy.  It is not part of a solicitor’s professional duties to advise the best way to commit crimes.

This privilege attaches only to communications and not to any other facts that may be learned by the lawyer.

EG: A lawyer is at his client’s home and the client shoots someonw. There is no privilege for the things that the lawyer observed.

EG: Bloody Shirt Story: A man goes to a lawyer and consults him re: a homicide charge that he thinks he'll get soon. Lawyer gives advice. (If it were to stop here, this would be privileged). As the client is leaving he opens his shirt which has the V's blood on it. The lawyer did not know what to do because objects don't have privilege attached to them (only communication). Lawyer called the Law Society who advised him to bundle up the shirt and send it in anonymously. He did this but since then he thinks he was given bad advice (note: The Crown also thought bad advice and didn't use shirt).

· This privilege does not depend on expectation of litigation--it simply depends on the professional relationship (i.e., the communication has to arise in a professional relationship)

· the privilege will attach even if the professional relationship is not consummated (i.e, Someone bursts into office and says "I killed X can you help? You say no. Even though there is no formal relationship it is still privileged because it is a communication made in an effort to seek legal advice).

b) Besides evidentiary privilege, there is a wider obligation of confidentiality as part of professional ethics.  Evidentiary privilege does not cover discussing juicy evidence with anyone socially, but you have professional ethical obligations to do so.

2)  Documents that are Privileged (Work Product Privilege):

This is a different privilege with a different rationale.  E.g. in a civil case, you let the other lawyers do all the work and then you say “discovery” and ask for all the document, etc, this is not fair.  Where a document has been prepared primarily with an action to contemplating litigation, it is privileged.  Rationale: You cannot let the other person reap the benefits.  So

· The defence does not have the obligation to disclose everything.  The Crown does have a positive obligation to disclose (Stinchcombe)

Distinguish between legal privilege and de facto privilege:

· The Common Law has confined this professional privilege only to lawyers.  Under the law, there is no professional privilege for penitent-priest, but a priest’s vows do not allow him to disclose information in a confession.  It is unlikely that a common law court would compel a priest to divulge information so in effect, it is a de facto privilege. (The SCC in Grumbke said that there was no legal privilege for a priest.)

Marital Communications:

-s.4(3) CEA (s.11, OEA) - p.675.

· ALL communications received by 1 spouse from the other during the marriage will be privileged. Rationale – spouses should be allowed to speak freely in marriage.

· The privilege belongs to the receiving spouse and not the speaking spouse.  So the receiving spouse can choose to evoke this privilege.

· Marital status at the time of the trial is determinative.  Privilege dies with the marriage.  In Scilituro a woman was called as a Crown witness to divulge information given by her husband.  SCC said that where the marriage is irretrievable broken, the privilege is gone.

Note: this privilege will probably be abolished because the wrong person has the privilege and important information might be excluded.  Also, why is the privilege not extended to children and parents?  It is also restricted to lawfully wedded spouses not Common Law spouses.

Other Privileged Communications:

Slavutych v. Baker - the SCC recognised a new privilege for confidential communications.  They adopted a privilege in Wigmore – a broad, generic privilege.

4 conditions by which a communication will be privileged (p.714):

1. The communication was intended to be confidential.

2. This confidentiality must be essential to the full and satisfactory maintenance of the relationship between the parties.

3. The relation must be one which the society feels ought to be vigourously protected.

4. The injury to the relationship resulting from the disclosure of the communication must be greater than the benefit thereby gained for correct disposal of the litigation.

It is not easy to get this privilege (see Grimkky).  Grimky was a priest giving counseling.  His claim was rejected.  The fourth criterion is most important.  The court applies a strict and narrow application.

R. v. S(R).

Facts: The accused was charged with sexual offences to his step-daughters. The accused had participated in counseling sessions at a family clinic. The Crown wanted to introduce tapes of that session. During the sessions, the accused remained silent and did not deny the allegations. (i.e., Crown said admission by silence).

The defence argued that these sessions were privileged according to Slavutych v. Baker.

Court: Req's #1 and 3 are met. Re: #2--the Crown had introduced evidence that says confidentiality is not necessarily essential to the relationship. But the court did not rule on this because they said that #4 was not met. The injury to the relationship would not outweigh the disclosure (i.e., the search for truth in these types of cases outweighs the need for confidentiality - p.683).  Therefore, it will be very difficult in criminal cases to assert this type of privilege.

Privilege for efforts to settle a case  (p.681)  (“Without Prejudice” communication)

Without prejudice does not mean anything.  The determination is: Is the communication an effort to settle the matter?  For the settlement process to work, one has to make certain admissions.  But if these things are used against you if the case did not get settled, it would not be fair.


· This can be applied to cases besides sexual offenses

· It applies to bringing out evidence of witnesses other than the accused as well

· Many provisions in statutes for records e.g. Mental Health Act, Hospital Acts, Education Act for school records.

Crown Privilege:

· At Common Law, you could not get discovery from the Crown. However this has been changed by statute (i.e., The Proceedings Against the Crown Act - provincially; The Crown Liability Act - federally).  The Crown is in the same position as a corporation and has to submit discoveries.

· Another type of Crown Privilege that still exists is the right of the Crown to have documents OR information remain privileged for reasons of public policy.  It applies whether the Crown is a party to the case or not.  Even if the documents or information is not in the possession of the Crown but in the possession of another party and that party wants to use the documents, they can be prevented from using it.  Rationale:  The public interest outweighs the private interest.  E.g.: A. v. B. A wants to use a docu. The Crown can assert Crown priv and say no. A could not even testify about it b/c the priv belongs to the docu and the info.


2 categories for Crown Privilege:

1. Privilege can be asserted because of the contents of the document/information (i.e., Duncan).

2. The class or type of the document/information is the basis for the privilege (as opposed to the contents). i.e, minutes of Cabinet meetings are a privileged class because cabinets should be allowed to discuss things fully and frankly without them being disclosed.  Even parts of the meeting that are irrelevant are protected because they are part of the class.

Note:  The Crown can waive their privilege.  But documents are not automatically privileged (notwithstanding the provisions in the Act).  The responsible minister has to assert the privilege by affidavit and filing to the court. 

· re: a class claim - at CL, the judge could scrutinize the objection of the Crown.

· re: a contents claim - at CL, the objection of the Crown was conclusive.

· now, both claims may be examinable by the court (but if the issue is one of national security - the objection of the Crown will be conclusive).

Identity of Informers:

Not a form of Crown privilege but it does involve the Crown.  It is very narrow, limited and clear cut.  The principle is that the identity of informers should be protected from disclosure.  Rationale: it would discourage people in assisting the police if they were concerned that their identity would be discovered.

Exceptions: if the trial judge makes a ruling that the identity of the informer is necessary for the defence i.e. to establish that the accused is innocent.  This usually occurs if the accused says that it was the informer that did it.  This privilege belongs to the Crown not the informer.

Privilege Against Self Incrimination:

At Common Law, the accused and anyone had the right to remain silent and even when they became a witness; they had a right not to answer incriminating questions.  This is now part of the 5th Amendment of the US Bill of Rights.  In Can, this right was taken away by s.5(1) of the CEA (s.9(1) of the OEA).  So in Canada, if you are the witness in any kind of proceedings, you may have the  right not to get into the witness box (e.g. the accused is not competent for the Crown) but once you get into the witness box, you cannot refuse to answer a question.


There is a limited form of protection that statutory provisions give back to the witness.  The witness has to answer but the evidence cannot be used to incriminate him in any subsequent proceedings.  E.g. the accused is charged with criminally negligent driving and he plowed into the accused.  X is called as a witness and says that he was the driver not the accused.  The accused gets acquitted.  The police then charge X but they cannot use the evidence from the previous trial to incriminate X.  Note: re this protection, the provincial act says civil procedure instead of criminal procedure.  The statement could be used as grounds to charge you but not against you in court.  Also, this is a testimonial privilege only, so pictures, measurements, line up, other evidence that the police get, etc are not part of the privilege.


The protection is automatic – it is not for the judge to give, provided the triggering process has occurred:

1. the witness refused to answer

2. he objected to answering

3. was compelled to answer

You don't have to object to each question; just the area of questioning.  S.13 of the Charter does all of this.  Under the Charter, there is no longer a triggering process (p.747) - A witness who testifies in any proceding has the right not to have any incriminating evidence so given used to "incriminate" that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence).

Perjury: lying on a material issue when you are a witness in a trial.  The Crown has to prove beyond a reasonable doubt that the evidence given was untrue.

EG: "giving contradictory evidence"

A is accused of dangerous driving. At A's trial he takes the stand and says that B was driving. B takes the stand and agrees with A. A is acquitted. B is later charged. At B's trial, B says A was driving. A takes the stand and says that B is right. Can't charge A again because of double jeopardy. In order to charge with perjury, the Crown must be able to prove that A was lying. But in this case, we don't know who was lying. Therefore, there is an offence of "giving contradictory evidence."


So under s.13, any witness is automatically granted protection not to have incriminating evidence used against him in subsequent trials.



Note: the accused does have some privilege against declining to get into the box - s.4(6) CEA: If the accused or his spouse chooses not to testify, this can not be made the subject of comment by the judge or the prosecution because at common law, neither the spouse or the accused are competent or compellable for the Crown.  It has been suggested that this should be changed and s.12 should be changed i.e. the accused should be protected from his criminal record coming out but take away the protection offered by s.4(6).  The thrust of s.4(6) is adverse comments because there are cases where the trial judge makes comments that are supportive and non-adverse.  Also, there are cases where the Court of Appeal takes into account an accused’s failure to testify and draw an adverse inference on it.  S.4(6) does not preclude making adverse inferences.  So the trial judge or the jury should also be able to draw adverse inferences and sociological studies indicate that this is influential on the jury.  Defence counsel is free to comment on anything.

Special Kinds of Privileges:

Subsequent Repairs:

Talking about certain facts that may be arguably relevant that should not come into evidence.  

EG: Someone visits your house and trips on the steps and later sues you for negligence. While waiting for trial, you might fix the stairs to make them safer.

Dilemma: If you do fix the steps, the plaintiff will adduce evidence about this and ask the court to draw an inference that something was wrong with the steps. On the other hand, if you don't fix the steps, more people might get hurt.

· Questionable relevance to the subsequent repairs because just because you made something better, doesn't mean that it was bad before

Also as a matter of policy we want people to fix these things.  The process of litigation is length and it would be better to fix it so others would not get hurt.

Algoma 

Liability Insurance:

This is excluded because it is not relevant that the defendant had liability insurance.  If the trier of fact knows that the defendant has insurance and the insurance company will pay, maybe the trial judge will rule against the defendant because sympathy shifts to the plaintiff because the insurance company will bear the loss.  So this information should not come out in evidence - -if it does, grounds for a mistrial.

Note: this doesn't mean that you can never mention insurance (I.e., X buys a house from and asks if it is dry. Y says there are no problems. X buys the house and there is a flood. X sues for fraudulent misrepresentation. Part of the evidence is that while Y owned the home, he went to special lengths to get flood insurance. This would be considered relevant and there would be no prejudicial effect and therefore admissible).

Offers of Settlement:

These are also privileged along the same lines.  If you know that prior to trial, the defendant has offered to pay to settle, maybe the court will say “let’s offer the plaintiff at least that much.”  An offer to settle will effect costs.

In a criminal case, an offer of settlement from the accused usually involves pleading guilty to a lesser charge e.g. “I admit that I killed her, and I will plead guilty to manslaughter if you drop the murder charge.”  Can this evidence be used against the accused?  E.g. the accused approached a court room guard and made an admission and this was used against him.

IMPROPERLY OBTAINED EVIDENCE:

Recall:  At Common Law, the courts didn't care how you got the evidence or how the evidence got into court.  The only questions were: Is the evidence relevant? If it is and is not barred by any exclusionary rule, it is admissible.  If you have a complaint on how it was obtained, sue the police, but we will still use it.  The courts have tried to do away with this.  Recall the SCC decision in Wray: The court of appeal attempted to exclude the evidence because of the manner in which it was obtained and got shot down by the SCC which held that a trial judge had a limited discretion to exclude probative evid: 

a) if the evidence is only tenuously relevant;

b) if it is of trifling probative value; and

c) if it is gravely prejudicial.

This decision is not important because everything was changed by the Charter -s.24(2): Where evidence has been obtained as a result of an infringment of the Charter, that evidence may be excluded if the admission of it in the proceedings would bring the administration of justice into disrepute.

Note: The Charter only applies to governmental actions or law. (Therefore, if there are just 2 private individuals, the Charter is n/a).

E.g. 1974 (post-Wray) NS Court of Appeal.  

Issue: At trial, the Crown put in a blood sample from the accused to establish the level of intoxication with consent of the accused.  The accused at trial said that the consent was invalid because he did not remember.   The SCC said it did not matter; it would have been admissible even if he were beaten to obtain it!!  Pre-Charter!

Wire tap provisions:  a section was added to the CCC to protect privacy.  It is an offence to intercept private communication.  But prior to this CCC section, the evidence would have been admissible if the police had intercepted your private communication.  The new section made it inadmissible unless it had been lawfully intercepted (if you get the judge’s authorisation of interception or if one of the parties in the communication consented to it being admissible.  

“Fruit of the poison tree doctrine” – US only.  In Canada this is not the position.  It would be admissible.  

Wire-tap involving conversations with a lawyer would fall under solicitor-client privilege.  If judicial administration allowed for the wire tap, solicitor-client privilege overrides this and the information would be inadmissible.

2 Step process for alleged Charter breaches

1. Was there a breach?

Remember:  the accused has the onus to establish that there was a breach.  The other side can argue that it was saved by section 1 – Oakes test.

2,  If there is a breach, what are the consequences of the breach?  See s.24 – would the admission of the evidence bring the administration of justice into disrepute?

The accused has to show that the Charter applies – remember it only covers government actions.  So if a civilian breaks into a house and seizes evidence, the Charter does not apple (notwithstanding cases like Broyles where a private individual was functioning as a police agent.)  If the Charter does not apply, just use the common law rules.

If the Charter does apply, the accused has to persuade the court that there was a Charter breach.  If the accused fails, the game is over.  If the accused is successful, the Crown can respond with a s.1 argument.  If the Crown fails in this, the accused has the onus of arguing s.24.  If the Crown succeeds, the game is over.  The Crown in this case will argue that the exclusion of the evidence would bring the administration of justice into disrepute.  The case law suggests that it is difficult to predict the results.  Split decisions are common.  It this area, the SCC says that the issue in s.24 admissibility is trial fairness.
Conscriptive and Non-conscriptive evidence

· Conscriptive evidence is evidence that derives from the accused (often statements, use of the accused’s body or production of bodily samples).  Evidence that is derivative from conscriptive evidence is also considered conscriptive.  For conscriptive real evidence, the question to ask is “Would the evidence have been otherwise discoverable without admission by the accused?”  If it was, then it is not so unfair to use it against the accused.
· Conscriptive evidence will often but not inevitable be excluded.  Cases range from serious cases (e.g. Feeney and murder) to minor possession and theft cases – but if the evidence is excluded, the accused can walk.
· Non-conscriptive evidence does not emanate from the accused.  It is much more likely to be admitted – this is the overwhelming trend in the cases at least:  conscriptive – out, non-conscriptive – in.  An important factor is the seriousness of the breach.  A number of things come into play… Charter sections, especially 10(b) (right to counsel).  Was the breach a mere technicality or blatant?  E.g. the cops didn’t bother to get a search warrant v. the cops filled out the wrong form to get a warrant. Was the breach willful? 
Note: SCC in Strachan said that the link between the Charter breach and obtaining the evidence need not be causal. The link need only be temporally related to the breach (i.e., if the evidence was obtained following a Charter breach, that is sufficient.  Therefore, it doesn't have to be "because" of the Charter breach that the evidence was obtained).
e.g.  the police had a proper search warrant and went to the accused’s residence and breached 10(b) rights and then searched and found drugs.  The violation of the 10(b) rights was not what led to the discovery of the evidence because the search warrant was valid.  But, the discovery of the evidence was connected in kind to the Charter breach and was found after the Charter breach, so it will still be subject to Charter analysis. 


Some Charter Cases – not really covered in class:

R. v. Mellenthin :

Facts:  M was stopped at a driver check pt (i.e., to check people for drunk driving). These random stops were a breach of the Ch but saved by s.1. When M was stopped, police found a gym bag. The police asked M what was in the bag and M said there was food. The police became suspicious when they saw glass and the police searched and found drugs. The Ct excluded the evid (even though it was real evid) b/c the it was the accused's st's that enabled the police to find the evid. Ct: "The app was detained at a check stop. While he was so detained, he was subjected to an unreas search. To admit the evid obtained as a result of an unreas search of a motorist in a check stop would render the trial of the app unfair. Admitting such evid would thus bring the administration of justice into disrepute." 

Rothman and Hebert. In 1991, Broyles (B was in a cell and said he wasn't going to make a st. B's friend approaches the police and says that he'll wear a wire. B makes damaging admissions. (Note: This will not trigger the conf rules b/c the st was not made to s/o in authority). The ct did say the st was excluded b/c of a breach of the Ch (i.e., B's rt to silence). But there is no section re: a rt to silence. But the ct held that by using B's st's ag him, you are depriving him of his liberty (under s.7) and it was not done in accordance w/the p.f.j. (Note: Even though the friend got the evid, this was police action b/c the police were behind it and therefore the Ch applies; this was st evid and is therefore excluded).

Collins v. R -: The police searched and found heroin on the accused. SCC: RE: Search: Once the app has demonstrated that the search was a warrantees one, the Crown has the burden of showing that the search was, on a b of p's, reasonable. A search will be reasonable if it is authorised by law, if the law itself is reasonable, and if the manner in which the search was carried out is reasonable. In this case, the police, tackling the accused w/o specific info was un reasonable. 

R. v. Wise -: The accused was charged w/ mischief to prop. The police obtained the evid by attaching a beeper to the accused's car. SCC: The fairness of the trial process has been described as a critical factor. In determining fairness, the nature of the evid obtained must be considered. The admission of real evid obtained as a result of a Charter violation will rarely result in a finding of unfairness. However, the admission of evid obtained by conscripting the accused against himself...such a confession will generally render the trial unfair. In this case, the movements of the car were real evid. The admission of the evid would not affect the fairness of the trial. The actions of the police were not in bad faith (i.e., no threats...). 

R. v. Smith: The accused was told he was under an arrest "for a shooting incident". He was told he had the rt to counsel. He said he didn't want counsel. The accused made a statement in which he admitted the shooting but said it was b/c he was drunk and provoked. The accused was later informed that the victim died. SCC: Re: s.10(a)--the accused need not be aware of the precise charge faced. What is req'd is that he be possessed of sufficient info to allow making an informed and appropriate decision as to whether to speak to a lawyer or not. In this case, it was reasonable for S to know that he killed his victim. The Crown conceded however to a s.10(a) breach. Should the statute be excluded under s.24(2)? A statute will be excluded if: a)the fact that the statute is self-incriminating and b)the fact that the evid would not have been available but for the breach. In this case, there were a lot of w's and therefore, the statute was not self-incriminating. The statute did not present evid that was not otherwise available. The statute did not substantiate the charge. The breach of the Charter was not wilful, deliberate... The nature of the breach was not such that exclusion of the statute is req'd to ensure the integrity of the justice system.

BURDEN OF PROOF:

Burden of weight:

Civil burden – balance of probabilities;  Criminal – beyond a reasonable doubt

In a criminal case, the Crown has the burden of proof on virtually every issue.  There are some exceptions but no real generic rule for the exceptions.  One leading exception is for insanity.  The accused or the prosecutor has the burden to prove it.  So even if the accused is putting forth a defence. The Crown has the burden to disprove the defence beyond a reasonable doubt  e.g. the accused claims duress, provocation – the burden is on the Crown to dispose of it.

2 different concepts interconnected with burden of proof:

1)Persuasive Burden

2)Evidential/Tactical Burden

Persuasive Burden:

This is the onus/burden of proof.  It is fixed.  Before the case begins, one could indicate which side has the persuasive burden on a particular issue.  This burden does not shift – that is there is never a question of which side runs the risk of losing if they fail to persuade the trier of fact of a particular thing.  This burden is the most important at the end of the day because it effects who wins and loses.

Evidential/Tactical Burden:

This shifts back and forth during the trial.  This is the practical (as opposed to legal) coming forward of evidence. E.g. in a criminal case, the Crown puts in evidence that the accused was the person seen running out of a bank with a sack of money and a gun.  The accused might have an explanation as to why have has the stuff, like, the real robber might have told him to take the stuff and run out as a decoy.  The accused has the tactical burden of putting in this evidence.  After the accused calls evidence on this point, the tactical burden shifts to the Crown to say, for e.g. “the accused and the robber were buddies and it was all agreed.”  This burden goes back and forth.


There are certain defences in criminal law that apply:  e.g. the air of reality test – comes up with regard to consent in sexual cases and the accused is alleging mistaken belief of consent.  The test:  in every case, the judge will not instruct the trier of fact on every possible defence argument that could in theory be used unless these is some evidence before the court to raise the issue – you need sufficient evidence to give it an air of reality.  E.g. if there is no evidence that the accused has been drinking, you cannot bring in intoxication negatives mens rea.

The burden is most important at the end of a case, but also at the end of the first party’s case (Crown or Plaintiff) because when the 1st party has finished its case, it is open to the other party to make a motion for non-suit (in a civil case).  This involves the 2nd party saying that the plaintiff (or Crown) not establish a prima facie case on those issue on which the plaintiff has the burden of proof, so there is no case for the defence to meet and therefore the case should be dismissed.

e.g. a defendant sued for breach in contract.  The plaintiff presents case.  Defendant says “There is no evidence that the contract existed.”  So even looking at the plaintiff’s evidence in the most favourable context, there is not case for the defence so the case should be dismissed and it should be a non-suit.

The Judge has to see:

1) who has the burden of proof on what issues?

2) is there evidence on various elements on which the plaintiff is making the burden of proof?

3) The evidence is assumed in the most favourable context for the plaintiff

4) Has the plaintiff submitted sufficient evidence for a prima facie case?

Civil Cases

In a civil suit, when the defendant makes a motion of for non-suit, in Ontario, the defence is put to an election i.e. the trial judge will say to the defendant “I will rule on your motion, but are you electing to call evidence or not to call evidence?”  If the defendant says “I’m electing to call no evidence” the judge says “I will rule on your motion.”   The results are either:

“Yes, you’re right, motion granted” and the case is over

“No – the plaintiff has established a prima facie case.”  The case would be over anyway if you elected not to call evidence and the plaintiff’s case is then assessed not in the most favourable context for the plaintiff but by the usual means. 

If the defendant does elect to call evidence, the judge will not rule until the end of the case after hearing all the evidence.  The idea behind this is to have all the evidence in and say that’s it so that if the motion were incorrectly decided, the Appeal Court will have all the evidence without having another trial.

Criminal Case:
In a criminal case, the accused makes the motion and it is called either a “motion for non-suit” or more often a “motion for dismissal” or a “motion in the nature of a non-suit motion” – the same basic considerations apply.  The big diffference is that the accused is not put to an election and he can then go forward with his evidence.  The judge must rule on the motion. If the motion is granted, the case is thrown out. If the motion is denied, the defence can call evidence.  The argument is made in the absence of the jury, the rationale being that since the jury is already seized with the case, the judge says “I am directing you that you must acquit” – a directed verdict.
PRESUMPTIONS:

Normally, if fact x has to be proven, you have to call evidence on x or you lose.  Sometimes. There is a presumption that can help you.  This is the process whereby the existence of fact "Y" is proved by the proof of fact "X" (i.e., if want to prove "Y": Prove "X" and from "X", "Y" is presumed) – presumptions usually work when fact X is hard to prove.  There are a number of kinds of presumption in law either provided for by state, common law, logic or experience:

3 Categories of Presumptions:

1.  Conclusive Presumptions: 

From fact "X" the court must infer fact "Y" and this is irrebutable (therefore once "X" is proved, you have "Y") and therefore it doesn't matter if there is evidence to prove "Non-Y".  This category is not an evidentiary issue because you cannot put in contrary evidence.
EG: S.198(2) of the CC says that a place with a slot machine is presumed to be a "common gaming house." While this provision is couched in terms of a presumption, it is really a statutory defenition and is irrebutable.

Conclusive presumptions are not really presumptions – they are definitions.  E.g. in the old common law, a 6 year old child was incapable of committing a crime regardless of what evidence you show.  (This is now a child under 12).

2. Rebuttable Presumptions:
· once "X" is proved, the t of f must infer "Y" but this is rebuttable.
These are conclusive presumptions.  You do not raise evidentiary issue.  In a civil case, how do you tell who has the burden of proof?  He who alleges must prove.  The problem is that both sides are alleging things.  So, the person saying “you did it” must prove.  E.g. x is suing defendant for unjust dismissal.  X has to prove that (1) he was an employee of the defendant and (2) he was dismissed.  The law tells us that if the defendant wants to say that the dismissal was justified, the burden of proof is on the defendant to show that the dismissal was justified.    E.g. in a defamation case.  The plaintiff has to prove words came from the defendant and that they were defamatory.  If the defendant wants to say “yes, but they’re true,” the burden of proof is on the defendant to show that it is true.

These burdens can be determined before the beginning of the case.
Rebuttable presumptions deal with true presumptions, like conclusive presumptions. E.g. at common law, a person is presumed to be dead if you prove that no-one had contact with him for 7 years (after trying to get in contact with him).  So if a person has disappeared, and you cannot do anything with his stuff because you do not know if he is dead or alive, the death may be difficult to prove so you can use the presumption of death after 7 years.  No contact for 7 years is easier to prove than death.  This can be rebutted.

e.g. in a car accident with 2 deaths, it is important to establish who died first.  The common law presumption is that the older person died first.  Statutory exception in the Insurance Act – if one was the beneficiary under the policy of the other, the beneficiary is presumed to have died first!  Another example is that a child born during a marriage is presumed to be legitimate.

· 3. Inferential Presumptions:

· from fact "X", the court MAY (and probably will) infer fact "Y" and this is rebuttable. E.g. argument on if couple spent the night in motel, the presumption can be rebutted.  A person is presumed to have intended the natural consequences of his act – this was the law in England and has since been changed – it is no longer a presumption, just an inference and can be rebutted.

· these "presumptions" are based on common sense, experience... and the trier of fact will say that when there is fact "X", there is usually fact "Y" (i.e., a man and a woman spending the night together leads to an inference of sexual activity).

· note that with this type of "presumption" there is a "risk" that if the accused does not come forward with some evidence, the trier of fact will presume "Y" if "X" is proven (but note with #1 and #2 presumptions, there is not a "risk" that the trier of fact will presume but a definite presumption is made).

A) RE: Rebuttable Presumptions (#2):
B) There are 2 subcategories to deal with how you rebut the presumption:
C) there is an obligation to ensure that there is some evidence of "Non-Y" to rebut the presumption (i.e., an evidential burden) or

D) there is a persuasive burden (i.e., not simply evidential) on the party wanting to assert "Non-Y" (i.e., must prove "Non-Y" and not just raise evid of it).

A) Evidentiary burden – once the other side (the side who wants to rebut Y) has raised some evidence to the contrary, all bets are off.  The presumption no longer applies and the Crown (other side in a criminal case) will have to prove Y  (i.e., they no longer have the benefit of the presumption).

EG: Assume: Crown vs. Accused. 

The trier of fact will ask whether the Crown has proven "X" beyond a reasonable doubt. If not, that is the end of the case. If the trier of fact is satisfied with "X", "Y" will be presumed. The judge will then ask whether there has been any credible evidence to the contrary. If not, "Y" is presumed and the Crown wins. If there is credible evidence to the contrary, the presumption fails and the Crown must now prove "Y" beyond a reasonable doubt.

B)  Persuasive burden – in contrast, in order to rebut the presumption, it is not enough simply to raise evidence.  The other side has a persuasive burden to disprove Y.
Evidentiary burden example - Proudlock - s.306(2) of the CC: breaking & entry, presume for purposes of committing an indictable offence.  CCC says that merely b&e is not an offence but it is an offence to b & e with the intent to commit an indictable offence.  So the Crown will have to prove

a)  Prove the physical acts (i.e., b&e) – easy to do.

b)  Prove there was an intention to do these acts -- easy.

c)  Prove there was an intent to commit an indictable offence therein – harder to prove if he has not done anything yet.  The CCC recognises this difficulty and made a presumption that once the person is inside, it is presumed to be a b&e with the intent to commit an indictable offence.  But s.306 says that there is this presumption only in the absence of evidence to the contrary – so there is a tactical burden on the accused to raise that evidence.  Then, the presumption goes away and the Crown has to prove x and y in the ordinary way.

Persuasive burden example : Same as e.g. above. But now, if fact "X" is proven, "Y" will be presumed unless the other side (i.e., accused) can PERSUADE the trier of fact to the contrary (i.e., must look at the evidence and ask whether the other side has proven on a balance of probabilities that "Non-Y" is the case). If the trier of fact is not persuaded, since "Y" is presumed, "Y" prevails and the Crown will win.
Example of a s.2(b) rule – Oakes test

Oakes was charged with possession for the purposes of trafficking (S.8 of the Narcotic Control Act).  Normally, the Crown has to prove possession and that it was for the purposes of trafficking.  S.8 of the Act said that once the Crown could establish possession, we can assume that it was for the purpose of trafficking.  So, once "X" was proven, "Y" was presumed unless the accused proved on a balance of probabilites that he did not have the drugs for the purpose of trafficking (i.e., this is a reverse onus involving the accused proving an element to prove non-guilt.)  S.11(d) of the Charter says that the accused is presumed innocent until proven guilty, therefore, the reverse onus under s.8 contravened s.11(d).

The Court said that these reverse onus provisions breached s.11(d) but could be saved by s.1 in some situations. The provision will not be saved if it is unreasonable, arbitrary or capricious (which was the problem in Oakes because there was no limitation re: quantity).

Conditions for a reverse onus clause

The courts have held that in order for a reverse onus provision to be reasonable, 2 conditions must be met:

1)  The proved fact must have some kind of rational connection to the presumed fact (Recall in Oakes, that if there were possession of a large quantity, this would lead to a rational connection. But mere possession does not lead to a rational connection of trafficking).

2)The presumed fact must be rationally open for the accused to prove or disprove.

There is another class of presumptions for which the accused did not have to prove but only adduce evidence to the contrary.  For a long time, these were thought to be okay because they did not require the accused to prove anything.  But this kind of provision began to be scritunised under the Charter because the accused still has to do something and he still runs the risk of being convicted even though all the ingredients of the case have not been proven against him by the Crown.  So, there was the same practical effect – it infringed on the presumption of innocence.

Therefore, if the presumption shifts the burden of proof to the accused or shifts the evidentiary burden on him, it infringes the presumption of innocence and the same standards of reasonableness apple – viz. conditions 1 and 2.
Facts:  Subramanium was using duress as a defence.  He testified that bandits threatened to kill him so his evidence was “X told me, shouted at me, etc.”  The trial judge said it was hearsay – this is wrong!  The privy council said that it issue was not “were they going to kill him” but “did they make the threat”.  They did, and the witness probably perceived that evidence.





Bastien (p.445)


Facts:  Envelope with return address F. Coté.  Q:  Who sent this letter?  Envelope was submitted as evidence – is this hearsay?


If the issue was who sent the envelope, if the witness says “F told me he sent it” and also gives the serial number of the envelope, it is hearsay (although it may be admitted under an exclusionary rule.  If the witness says “F wrote me a note saying he sent the envelope” – still hearsay.  Bastien was wrongly decided!





Lal (p.448)


Facts:  Lal is arrested.  Police took his personals.  Part of this was stolen money…


Rightly decided.





Wright v. Tatum  (p.467-8)


Facts:  Witness said “C told me that M is sane”.


There was a series of letters.  Actual evidence in the case were letters written to and about Marsden.  The letters addressed to Marsden came from various sources.  Counsel wants to submit letters as evidence claiming that the standing (reputation, intelligence, etc) of the people who wrote the letters can make the court draw an inference that Marsden is sane.  Counsel claims that those people wouldn’t have written letters of that kind to a lunatic.  Opposing counsel screams hearsay because you can’t cross-examine the letters.


Issue:  Sanity of Marsden


Held:  If letter said “Marsden is sane” – it would be hearsay.  So the fact that it may be applied is also hearsay.  The letters are only relevant because they are involved in a hearsay use.  You cannot cross-examine the letter writers, so the House of Lords said it was hearsay.





R. v. Wysochan


Facts:  Someone shot Mrs. Kropa.  The Crown was able to shoe that Mrs. K’s killer had to be either Wysochan or Mr. Kropa.  The Crown tried to prove that Wysochan was the killer:  they had to prove that Mr. K was not the shooter or that Wysochan was.  Mrs. K said many things like “I love you Stanley (Mr. K).” – this was an indication that Mr. K didn’t shoot her.  The Crown tried to submit this as evidence.  They said that yes, they were using a witness who had heard the statement, but this is not important because they were not using the evidence to prove the contents of the statement, but just to prove the fact that the statement was made and to make the Court draw an inference from that fact that Mr. K was not the killer.  


Held:  The evidence was let it.  Bad decision.  The Crown is arguing a fallacy.  The fact of the statement has no relevance in this case.  There is only relevance if you treat is as an implied assertion of “Stanley didn’t shoot me”.  If she had actually said “Stanley was the shooter” it would have been hearsay, so it should be hearsay now! 





Palter Cap v. Great West Life


Facts:  Palter is dead.  Estate suing insurance company for money


Issue:  Did Palter go to doctor?


Can’t call Palter – he is dead.  Dr. is dead too and there are no employees.  We can find the doctor’s records with statement of account saying Palter paid for visit on x date.  How can we bring this evidence in because it is hearsay?  It is a declaration against the pecuniary interest of the doctor.  Even the fact that the debt has been paid are against financial interest because it is an advantage to say that someone owes you money.


Held:  statement of account allowed





Benningfield


Facts:  woman came out with throat cut saying “Look what Harry did to me.”


Held:  No hopeless expectation of death – she didn’t know she was dying.








Myers v. DPP


Facts:  Cars got stolen from manufacturing plant.  They catch Myers who asks “How do you know that the cars came from that plant?”  The prosecutor says that the plant records have the serial number.  Are these records hearsay?  How do we prove that the car was stolen?





Aires v. Venner


Facts:  Malpractice case.  Guy in hospital with broken leg in a cast.  His toes turned blue because the cast was on too tight.  He said that the doctors were negligent and he wants the nurses records entered as evidence.  The case goes to the SCC – different result – the SCC did what the House of Lords was not prepared to do i.e. create a new Common Law exception to the hearsay rule.  


Held:  The records could go in because of necessity – necessity in not having to interrupt and inconvenience the hospital personnel by tying up their time in court.  The records were also probably reliable because the hospital was keeping records for its own purposes.  The hospitals requirements probably ensured reliability – if it is good enough for the hospital, it is good enough for the courts.  


Importance of the case:  it created new law.  It implied that even with statutory exceptions after Myers, the Common Law exception is broader than the statutory exception.


NOTE:  For the statutory exception, 7 days notice has to be given to the other side (according to both the Canadian and Ontario Evidence Acts) but there is no such notice requirement under the Common Law.


Also note – it was important that the record said “blue toes” not that the guy actually had blue toes because the record should have been enough to alert the doctors.





R .v Levogiannis (“screen in front of child”)


Facts: The accused was charged w/sexual interference. The accused argued that the screen in front of the child violated s.7 and 11(d) of the Charter.


Ratio: Re: S.7--Normally, an accused has the rt to be in sight of witnesses who testify against him. But this right is not absolute and is more accurately considered to be one that is subject to exceptions or qualifications. The principles of fundamental justice have not been infringed.


Re: S.11--The accused argues that the screen prejudices the jury (i.e., if the complainant is not looking at the accused, the accused is guilty--undermines the presumption of innocence). The judge should instruct the jury that the use of the screen is a procedure that is allowed in cases of this kind by reason of the youth of the witness and that, since it has nothing to do w/the guilt or innocence of the accused, the jury must not draw any inference of any kind from its use and, specifically, that no adverse inference should be drawn against the accused b/c of it. Only if juries are incapable of following these explicit instructions has s.11(d) been infringed.








R. v. Khan


Facts: The accused was charged w/sexual assault. The witness was just over 4 yrs old – therefore too young to testify.  Crown wanted to use her mother’s testimony as to what girl said.  Hearsay problem.  How could you get it in?


Held:  The Court of Appeal said that the girl should have been allowed to testify because the spontaneous statement exception applies.  The SCC said that there was no spontaneous statement, but it was still adminssible.  In a way, a new exception was created based on basic principles – not a pigeon-hole type of exception.  








Smith case (p.468)


Facts: Smith was charged w/the murder of a woman. The Crown wanted to prove that Smith had contact with the woman and therefore put into evidence some phone calls that the woman made to her mother where she talked of S. This is clearly hearsay (i.e., trying to prove the truth of their contents). The court lets in the first 2 calls but not the third.


Held: We are letting these in on principle. If have necessity (i.e., there is no other way of getting the evidence or it is difficult in getting the evidence) and there is circumstantial reliability, then that will override the H dangers. In this case, the necessity comes from the fact that the woman is dead and only her mother can testify. The courtt doesn't let in the 3rd call because other factors made it less reliable but the court does let in the first 2 because there is no real reason why the calls would be falsified.








McEnroy (sp) v. Rouse


Facts:  A woman goes to the police and said that a person told her in the kitchen that he killed someone with a bow and arrow.  This woman become the star witness for the prosecution and in the witness box, she says that she couldn’t remember.  SCC said that the previous statements are hearsay.





KGB


Facts:  Same kind of situation.  The Crown's witnesses had given out of court statements (which were videotaped) implicating the accused (a juvenile) of murder. When the witnesses were in court, they changed their evidence.  The trial judge found as a fact that the witnesses were lying but stuck with the traditional rule (cant use prior statement as evidence because of hearsay).


Held: The SCC said you can use the prior statements where the prior inconsistent statements and circumstances are such that there is reliability (it was recorded) and necessity (i.e., they were lying in court and therefore no other way to get the evidence in). At the new trial, the first statements came in as evidence.








Attorney General v. Hitchcock


Facts:  The witness was asked in cross-examination whether or not he made the statement about being offered a bribe.  He said no.  They wanted to call another witness to say that he did make the statement.  They couldn’t do it because it was a collateral fact because the issue was “was the bribe made” not “was the statement made.”


So if something is relevant to a material issue, it is not collateral.  If it goes directly to a testimonial fat, it could be admissible because it is independently relevant in the case and does not depend on trying to contradict the witness.








Piddington v. Bennett and Woods (Australia) (Problem 6, p.421) 


Facts:  Car accident.  The witness says “I was returning to the office after depositing money in the bank.  I saw the accident.”  Opposing counsel says that no deposit was made to the bank according to bank records.  They wanted to call evidence.  But it is a collateral fact.  But opposing counsel says it was a fundamental fact – i.e. everything revolved around it.  If they witness didn’t go to the bank, he wouldn’t have seen the accident.


Held:  The judges were on both sides but the majority said it should be admissible.  However, more of the minority were of a higher court, so it was not admitted!








R. v. Brown (Canada) 1800s murder


Witness:  “I was walking across a bridge and I saw the murder.”  The accused want to call evidence that the witness could not have been on the bridge.  It was allowable, admissible evidence because it was fundamental – i.e. if the witness wasn’t there, her entire testimony crumbles.





St. John v. Irving Oil


Issue:  Value of the property


You bring in an expert property appraiser who says that the property is worth $x.  You ask what the expert is basing his opinion on – location, expertise, and fact that other properties are comparable allows him to make an assessment.  The issue was when the expert said that the other properties were sold for $Y and he is relying on this (info that someone told him) to assess the cost of the current property, where is the evidence that the other comparable property sold for $Y?  Ordinarily, you have to bring in non-hearsay evidence to prove those facts. 


Held: The court said that this was permissible (the evidence of the other property sale did not have to be independently established).








Abbey (SCC)


Issue:  Was Abbey insane?


A  psychiatrist testified that Abbey was insane.  The opinion was based on weird things that Abbey had done.  He talked to trees and he flew from South America to Canada without a plane.  The court said that you needed evidence that those things in fact occurred and without that evidence, those facts are useless. 


Held : in this case that the expert’s evidence is no good and it needed to bring in the non-hearsay evidence in order to establish the basis of the doctor’s opinion.








The previous English rule in Hollington v. Hewthorn was that you couldn't use court findings in a subsequent case.


Facts:  10 years after his jail sentence, a newspaper said “one of the greatest robbers released today” and the robber sued the newspaper for libel.  The newspaper said that it was true and they proved it by saying that a criminal court had convicted him beyond a reasonable doubt, therefore there was strong evidence that he had committed the crime.


Held:  This was not admissible evidence.  You had to prove the crime all over again.








McMillan


Facts:  McMillan was on trial for the abuse of his child.  The background of the case suggested that either Mr. or Mrs. McMillan did it.  The authorities elected Mr. McMillan and charged him.  Part of his defence was psychiatric evidence to show that Mrs. M. was a psycho and therefore she was more likely to have done it.  There was no problem in calling this evidence because Mrs. M was not the accused and it is relevant because there is an issue as to the identity of the killer and he is showing other evidence.  The Crown wants to call their own psychiatric evidence that Mr. M is also a psycho.  


Issue:  how can the Crown bring in this evidence because it is bad character evidence and it runs against the general rule.   Recall that an accused attacking a 3rd party does not put his character in issue (generally, the accused can make remarks re: a 3rd party without putting his own character in issue).


Held:  The Crown was allowed bring in their evidence because it became an issue because the accused made it an issue.  The case also talks about other cases when psychiatric evidence can be used as to the likelihood/unlikelihood of the accused committing the act.  It became an issue because identifying the abuser was an issue and Mr. M’s psychological attributes of his wife made it an issue.   What the accused was essentially doing was by saying that Mrs. M is more likely than him to do it, is implicitly putting his character in issue





R. v. Mohan - p.51 


Facts: The accused was charged w/sexual assault. The accused called a psychiatrist who said that the person who would commit the offence was a certain type of person of which the accused was not. The court held that opinion evidence is admissible in a criminal case where it would appear that the perpetrator is a person with a certain abnormal propensity or disposition which stamps him as being a member of a special and extraordinary class. Accordingly, where expert testimony is available that paedophiles etc. are members of special and extraordinary classes, it should be admitted into evidence. The weight to be given to the opinion is a matter for the jury).








Lupien: L picked up a woman in a bar and went w/her to his hotel and they were later discovered in bed. However, the woman was a man. L was charged with gross indecency and his defence was "I didn't know it was a man". L wanted to call evidence that he was abnormally heterosexual. The SCC split on this issue whether he could call this evidence.  On principle this evidence should be admitted.








Classic example Makin (Aust.  Privy Council) – “The baby farming case”


Facts:  The Makin’s ran a business where people left babies with them and paid them to take care of them.  Some kids died in their care and they didn’t tell the parents for fear of losing their weekly fee.  The police found a lot of dead bodies and they were charged with one or two incidences.  


Issue: Could the authorities bring in evidence about the other deaths?  This would be prejudicial. If there were only 1 case, it would be difficult to prove. But the Crown had all those cases and by showing the larger scheme, can say that the facts in this case are better understood.  The cops wanted to bring in the evidence to show a system/pattern of the whole picture.  The accusation was that they were killing the kids.  The courts said that it could be admitted.








Smith (another classic case) (UK) “brides in the bath”


Facts:  Smith married a woman who had a large income and few relatives.  They lived together for a while and then Mr. Smith contacted the authorities because he had come home to find his wife dead in the bath tub.  He was the primary suspect but there was no evidence.  The police learned that Smith had been previously married to a woman who had also died in a tub.  They were suspicious and found that this was the 3rd time!


Issue:  Could the evidence of the other two women be admitted in the 3rd case?  The court said yes although it was highly prejudicial and bad character evidence, it is probative and was used to show part of a system and only when the whole system was brought in could the crime be better understood.





CRB


Facts: - the accused was charges with a variety of sexual offences against his 11 year old daughter.  Similar fact evidence existed that 10 years ago, he had sex with the daughter of a woman he had know.  In that case, the daughter was 15/16 and was sexually active with other partners.  


Issue:  How similar was that evidence? (Age difference in child, non-parental relationship with first girl)  Is this sufficiently probative?


Majority at the SCC said that it should be allowed.  It was not enough to constitute a system but there was enough similarity for probative value.  The SCC said that it was let in at the trial level and this decision was not wrong enough so it should be allowed.  Look at the strength of the evidence; the more probative, the more likely it will be let in.


Mclachlin says that “evidence of propensity may exceptionally be admitted where probative value is so high that it displaces prejudice. A forbidden chain of reasoning can be admitted i.e., given a high enough degree of relevance, it is allowed in even though it deals w/propensity/disposition”


Dissent (Sopinka): said that the Court was destroying the similar fact rule.








R. v. Scopelliti - p. 60 - Accused killed guy who came in to sob store and is arguing self-defence and wants to bring in evid that the victim had a violent disposition.


Issue:  Could evidence be led about the victim’s violent tendancies?


Held: It was relevant because it supports Scopelliti's contention that he was acting in self-defence. However, what is unusual about the case is that the evidence that was brought in was evidence that the accused was not aware of. But the evid was still allowed in b/c if the violent nature of the V could be shown, it was more probable that S believed that he was going to get attacked.








R. v. Reist - p. 83 (Ct: It is a illegitimate and improper inference that because a woman consented to sexual contact on 1 occasion that she is for that reason alone likely to have consented on another occasion. It is also an illegitimate and improper inference that because a woman engaged in sexual contact with the accused on an earlier occasion, she is for that reason alone, likely to be untrustworthy as a witness in relating the details of a separate incident.





Crosby:  had a clear piece of evidence that contravened legislation.  The victim was asked if she had sex with the person on other occasions.  She said yes and she went to his place on the date of the event with the intent to have sex with him but she changed her mind.  At the preliminary hearing, she had a different story.  They wanted to bring it in although it brought in previous sexual encounters.  The court said it was okay because it was relevant and probative to allow this evidence








O’Connor p.723


Facts:  sexual offence.  Accused want records pertaining to complaint (records of his treatment, psychological counseling, etc) to go in.  There is a conflict between the accused who needs these records and the psychiatric institution who says that it is an invasion of privacy.  The Court balanced the competing interest.  Where the accused wants the records, he has to make a written application in advance setting out reasons and he has to satisfy the trial judge that these are relevant – i.e. there is a reasonable possibility that the information is logically probative to the issue in trial. Slavutych was rejected – so now, institutions do not keep records.








Duncan v. Cammel Laird - In 1942 Britain was at war, Cammel were shipbuilders building a secret sub for the navy.  Had a demo on the Thames, the ship sinks and D dies. His estate sues for wrongful death. D wants to bring in the plans for the sub to show it was faulty and the defendants were negligent. The Gov't says no - Crown Privilege (the public interest outweighs the private interest of the litigants – if it ruins private litigation, too bad! [i.e., this is the middle of a war and this was a secretship].








Dubois -: D goes to trial (#1) for murder. He testifies in his own defence (not very well) and he gets convicted. There was an appeal which was successful and the appellate court orders a new trial. At trial #2, D doesn't testify. Crown wants to bring in the transcript from #1 (i.e., no hearsay problem because it is an admission by an opposing party; evidence in prior proceedings...) D argues that s.13 says that you can't use evidence of 1 trial to incriminate in another trial. The Crown argues that this is not a different proceeding. SCC held that D was correct (i.e., it was a different proceeding for the purposes of s.13) and therefore the evidence could not be used.








Kuldip -: K was charged and he said that he had an alibi (i.e., he was in Hamilton). Crown disproves this alibi and K gets convicted. There is an appeal and a new trial is ordered. At trial #2, K says he was in North Bay. The Crown says, you said earlier that you were in Hamilton. K says cant use evidence from a previous trial (i.e., Dubois). SCC held that the evidence could be used for the purpose of cross-exam; attacking credibility...not to incriminate the accused.  S.13 doesn't prevent this use.








Summary of Steps Under the Charter:


1. Was the Evid Illegally/Improperly Obtained?


2. Does the Illegality/Impropriety Breach a Charter Right?


the onus is on the person who wants the evidence excluded (i.e., the accused) to prove on a balance of probabilities that there is a breach.


3. Was the Charter breach saved by s.1?


the onus is on the Crown to prove that the breach is saved.


4. If the breach is not saved, go to s.24 to see if the evidence will be excluded.


here the trial judge exercises his discretion and asks whether the admission of the evidence would bring the administration of justice into disrepute.


here, the onus is on the person trying to keep the evidence out.


Some courts have equated "fairness of trial" to "administration of justice into disrepute". 


the cases have distinguished between statements (i.e., things that the accused tells the police) vs. real evidence 


the courts have generally excluded a statement obtained following a Charter breach (i.e., s.10(b)


re: real evidence -- the courts are more willing to let it in.








Guff


Facts:  Accused was charged with unlawful confinement.  Provision s.247 (as it then was) said “the fact that the victim did not resist confinement was not a defence unless the accused culd prove that non-resistance was not caused by threats, force, etc.  This was like a reverse onus clause and was struck under the Charter because it failed both requirements.  There was no logical connection between non-resistance and presumption it was caused by threats.  How can the accuse prove what was in the victim’s mind as to why she consented?  It is not rationally open to the accused to disprove that.








Boyle


Charge:  Possession of stolen goods (vehicle) (s.354 of the CCC).


To convict, the Crown must prove: 1)accused had possession of car; 2) prove that the goods were stolen; and 3)prove that the accused knew that the goods were stolen.


Parliament added the presumption that  if the vehicle has an obliterated serial number, there was a presumption that the car was stolen and the accused knew it was stolen unless there was evidence to the contrary.  There might be a rational connection between an obliterated serial number belonging to a stolen car.  But, there is no rational connection between the obliterated serial number and the accused knowing that the car was stolen (because the accused might not know that it was obliterated.)











