Public International Law - Summary

CHAPTER ONE - INTRODUCTION TO INTERNATIONAL LAW [1]

Public int'l law has traditionally been regarded as a system of principles and rules designed to govern relations between sovereign states.

Necessary elements of any law:

· enforcement (ie. police)

· judiciary

· consent of the governed

· rules (H.L.A. Hart)

(i) creating restriction, rights and obligations, etc. (primary rules)

(ii) empowering rule makers (secondary rules)

International law (IL) emerged around the 1400s. The Roman Empire broke down and individual "nation states" developed, as did primary rules regulating their relationships. Each state was sovereign and autonomous.

Sources of IL include treaties and custom. Most of IL is founded in the consent of the governed. Much of IL is still Euro-centric.

Secondary rules providing structure:

· EC has a supra-national parliament. The rest of the world does not.

· Resolutions of the General Assembly so not result in laws.

· Treaties only bind those states who ratify them.

Court system: The World Court (International Court of Justice) only has jurisdiction given to it in advance by the parties involved. There is no compulsory system of judiciary or enforcement mechanism.

The U.N has a Security Counsel with the power to determine that there is a breach of or threat to the peace. eg. In the Gulf War, the U.N.S.C. authorized the U.S. to establish a force to enter Kuwait. The Security Counsel has 5 members, each of which has a veto.

States generally act as though there is a system of law. Domestic courts also act as though there is a system of IL. eg. they respect diplomatic immunity.

The Nature of IL

Sanctions may be imposed by the U.N.S.C.

States would not devise rules that they did not intend to comply with. Therefore, it is unlikely that there would be widespread disregard for International laws.

CHAPTER TWO - INTERNATIONAL LEGAL PERSONS [11]

Subjects of international law:

Subjects have the capacity to enter into legal relations and to create the consequent right and duties attached to that capacity.

IL determines who shall have legal personality and not all entities possess the same personality.

Subjects enjoy rights and are subject to obligations under IL. Bodies may make binding treaties and enjoy immunity from the jurisdiction of domestic courts.

States and Statehood

What is a state? 

Montevideo Convention on Rights and Duties of States (1936) [12]

· Article 1 provides: "The state as a person of international law should possess the following qualifications: 

(a) a permanent population; 

(b) a defined territory; 

(c) government; and

(d) capacity to enter into relations with other states."

· Treaty between U.S. and 15 Latin American states - This definition of "statehood" has become adopted definition.

Characteristics of states: [12-14]

(a) Permanent Population
· required, but there is no minimum requirement

(b) Defined Territory
· no minimum requirement, no requirement of territorial unity

(c) Government
· central to candidature for statehood

· Key is governmental capacity to exercise power over an area of territory and population. 
· Civil strife can act to obscure an entity's transformation into a state (e.g. Finland - difficult to determine exactly at what time it became a sovereign state.)

· Existing states can also lose their statehood by agreement to join another country.  (e.g. Union of Scotland with England and Wales in the UK)

(d) Capacity to Enter into International Relations
· Prerequisite and consequence of statehood - until other states accept the existence of the new state, it is prevented from entering into diplomatic relations even if it is capable and willing to do so. 

· Such capacity is necessarily dependent upon an effective, independent government.

(e) Independence
· also necessary for statehood

· Claimant must be able, through its government, to exercise self-determination, free of the authority, though not necessarily the influence, of any other state. 

· Independence is often used interchangeably with the word "sovereignty". But independence is a necessary component for the attainment of statehood, whereas sovereignty is a legal right that flows from it [14].

Examples of anomalies to these characteristics include:

(a) The Western Sahara has geographical boundaries, but a nomadic population - still a state.

(b) A state may come into being and continue to exist despite border disputes. e.g. Israel's boundaries are not always decided. i.e. the West Bank, Gaza Strip

(c) Somalia (1990s) and Lebanon (early 1980s) - government broke down, but states continued to exist.

(d) Crucial factor - Israel is still not recognized by some Arab states, although the other 170 countries in the world recognize it.

Austro-German Customs Union Case (1931 P.C.I.J.) [15]

· What is the def'n of "independence"?

· Independence is really no more than the normal condition of States according to international law; it may also be described as sovereignty (suprema potestas), or external sovereignty, by which is meant that the State has over it no other authority than that of international law.

Meeting the criteria for statehood will not in and of itself give a state the ability to enter into international relations with other states. A state must be recognized by others before it fully assumes true international personality. Although recognition is related to the presence of the basic requirements for statehood, it neither requires such a finding or always follows such a finding [16, N1].

Formal independence (i.e., Mother state declaring state as independent) is not enough.

Sovereignty and Equality
Being sovereign and equal to others, a state has certain rights and corresponding duties.

Rights include:

· exclusive control over its territory

· exclusive control over its permanent population (with certain provisos concerning the int'l protection of human rights)

· exclusive control over other aspects of its domestic affairs

Duties include:

· not to intervene overtly or covertly in the affairs of other states

· not to interfere with other states' exclusive domestic jurisdiction

Island of Palmas Case (Netherlands v. United States (1928 R.I.A.A.) [17]

· This case is the major authority on the title to territory.
· Question of territorial sovereignty.

· Territorial sovereignty involves the exclusive right to display the activities of a State and an obligation to protect within the territory the rights of other States, in particular their right to integrity and inviolability in peace and in war, together with the rights which each State may claim for its nationals in foreign territory.

Although independence must be demonstrated in order to acquire statehood, once that status is achieved the state has a legal right to continuance. [N2, P18]

If every state is sovereign and independent, then each should be free from interference in its affairs.  This idea is expressed as a right to political and territorial integrity and to freedom in the exercise of its domestic jurisdiction, and a duty not to intervene in the affairs of any other state. (see U.N. Charter Articles 2(4) and 7) [N3, P18]

The process of gaining statehood, and thus legal personality, in int'l society involves a mutual and reciprocal recognition of one state by another. (see U.N. Charter Article 2(1)) [N4, P18]

One state may not enforce its laws within the borders of another state without its consent. [N13, P19] 

U.N. Charter [Notes, P19]

· Article 1:  set of objectives agreed among the allied victors of WWII and still the sought after goals in the world society today (political, social, cultural, humanitarian, and economic interdependence of int'l problems and the solidarity of peoples)

· Article 2:   principles on which the U.N. is founded

· Article 2(1):  provides for legal equality

· Article 4(1):  membership in the U.N. is open to "all … peace loving states which accept the obligations contained in the present Charter, and in the judgment of the organinzation are able and willing to carry out these obligations"

· Article 8(1):  provides that each member of the General Assembly (G.A.) of the U.N. shall have one vote

Types of States
Federation:  A union of two or more units comprising a federal political unit and numerous internal political units.  Customary int'l law does not accept that constituent units can be treated fully as states but does allow them some limited treaty-making capacity.

Canada and the International Legal Order: An Inside Perspective [P23]

· Discussion of the beginnings of Canada and how it became an "independent" state.

In Canada, even thought the external treaty-making power lies in the hands of the federal executive, the treaty implementation competence is divided depending on whether the subject-matter falls within s. 91 or 92 of the Constitution Act, 1867. [N1, P25]

The European Community is a grouping of independent states that have agreed upon limitations of their sovereignty in certain specific areas – not a federation. [N2, P25]

Free Association: The Cooke Islands are known as states in free association with New Zealand. 

Southern Rhodesia was not a state since it was incapable of entering into agreements with foreign states, despite its factual independence. Since its government was made up of the white minority, other states would not consider it legally independent.

Unitary State: eg. New Zealand. Government without subdivisions (althought there may be subservient municipalities). IL treats Canada as a unitary state. Provinces are not subjects of IL as they do not have the capacity to enter into international relations.

Mandated (Trust) Territories e.g. The Cooke Islands and New Zealand.

· In 1919-1920, the Mandate System was instituted to deal with the problem of former enemy territories which were unable to govern themselves.

· These former colonies were given under a mandate to allied states which were to administer them under the guidance of the League of Nations (predecessor of the U.N.).

· The supervision of the trust territories has been carried out by the Trusteeship Council of the U.N.

· There is no trust territory left except the Pacific Islands (under the U.S.)

Covenant on the League of Nations Article 22 [P28]

Charter of the U.N. Articles 73-91 

General Assembly Resolution 2145 on South West Africa [P28]

Namibia Case (1971, I.C.J.) [29]

· UNGA called on South Africa to withdraw from Namibia. S.A. failed to do this so Security Council declared its presence in Namibia illegal and its actions there invalid. S.C. asked the court "What are the legal consequences for states of the continued presence of S.A. in Namibia?"

· Vienna Convention on the Law of Treaties - codification of existing customary law on the subject. Only material breach of a treaty justifies termination, i.e.

(a) a repudiation of the treaty not sanctioned by the present Convention; or

(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty (Art. 60 para 3)

· Both forms of breach occurred in this case - UN had right to terminate the relationship where a "deliberate and persistent violation of obligations destroys the very object and purpose of that relationship."

· The S.C. decided that the continued occupation of the territory of Namibia by S.A. constitutes an aggressive encroachment on the authority of the U.N. The S.C. acted in the exercise of what it deemed to be its primary responsibility, the maintenance of peace and security, which, under the Charter, embraces situations which might lead to a breach of the peace.

· S.A., being responsible for having created and maintained a situation which the Court has found to have been validly declared illegal, has obligation to put an end to it. It is under an obligation to withdraw its administration from Namibia. The member states of the UN, are under obligation to recognize the illegality and invalidity of S.A.'s continued presence in Namibia, and are also under an obligation to refrain from lending any support or other assistance to S.A. with reference to its occupation of Namibia. But the non-recognition of S.A.'s administration of the territory should not result in depriving the people of Namibia of any advantages derived from international cooperation. Non-member states also called upon to assist in this action. [34]

Decisions re further acts to be taken were left by the Court to "the appropriate political organs of the UN." The Court declared S.A.'s application of apartheid in Namibia was a denial of fundamental human rights in flagrant violation of the purposes and principles of the Charter. Namibia became independent in 1990. [34 N1]

The Trust Territory of the Pacific Islands is the last territory in the trusteeship system. In 1990 this trusteeship was whittled down to just Palau. [34-5 N2]

Colonies are non-self-governing / governed from afar.

The United Nations

U.N. was created on the basis of "sovereign equality" - the notion that states are all sovereign and equal.

[see p.25 of supp.]

States have the right to be free from intervention, but [see p. 29 of supp. "Every state has duty to promote..."]

States have the right to self-defence. What about pre-emptive self-defence? Is that intervention or self-defence?

Lecture: September 11

When nationals of one state are in real danger at the hands of another state, their home state has some licence to enter and do what is necessary to rescue them. In the case of genocide, it is generally necessary to convince the Security Council that intervention is advisable / necessary on humanitarian grounds. Intervention by invitation is not intervention.

Other Legal Persons

International Organizations [35]

The U.N. as an Organization:

[see Arts. 1, 2 of U.N Charter on pp. 1-2 of supp.]

U.N. was formed right after WWII to avoid the recurrence of world war. It wanted to be able to respond to threats to the peace and international security. It wanted to generate conditions which would make international friction less occurent.

Structure of the U.N. [Chart on p.37]

Principle Organs:

(a) The General Assembly [Chapter IV of Charter, Articles 9-22]

· Meets regularly every September. Every member is entitled to a seat. G.A. has the broadest possible authority. It can consider virtually any matter at all [see Arts. 10-17, 12 (exception) etc.].

· Membership is divided into 5 geographic groups by convention. Where there are committees, there is relatively even geographic representation since members are appointed from each of the 5 groups.

· Decisions of the G.A. are not binding, they are recommendations. They may reflect custom.

· G.A. can create as many subsidiary bodies as it likes to carry out special functions. Everybody on G.A. is on every committee (!). The "6th Committee" is the legal committee. The "International Law Commission" is significant in the development and codification of international law.

(b) The Security Council [Chapter V, Articles 23-51]

· Charged with the duty to maintain international peace and security.

· Gets the most attention in response to its failures and most recommendations for reform.

· 15 members, 5 permanent, 10 each serve 2 year terms (5 elected every year) [see Chapter V at p.23 supp.]
· Most complaints arise in regard to S.C. composition.

Reparations Case (1949 I.C.J.) [P41]

· The G.A. asked the I.C.J. for an opinion as to the legal capacity of the organization to bring the claim a claim against Israel (at the time not a member of the U.N.) for a U.N. mediator killed in Jerusalem.

· The Organization was intended to exercise and enjoy, and is in fact exercising and enjoying, functions and rights which can only be explained on the basis of the possession of a large measure of international personality and the capacity to operate upon an international plane.

· It is a subject of IL and capable of possessing int'l rights and duties, and it has capacity to maintain its rights by bringing int'l claims.

· In claiming reparation based on the injury suffered by its agent, the Organization does not represent the agent, but is asserting its own right to secure respect for undertakings entered into towards the Organization.

· Competition between the State's right of diplomatic protection and the Organization's right of functional protection must be solved by goodwill and common sense between the two parties – no rule of priority.

In Britain and in Canada, a treaty does not affect local rights and law without domestic implementation by legislation.

Non-governmental Organizations [47]

e.g. Greenpeace, International Red Cross

U.N. Charter Articl 71:  the Economic and Social Council may grant consultative status to NGOs – allows the NGO to send reps to meetings as observers, to submit written materials for circulation as U.N. documents and to use the services provided by the Secretariat.

Many of the larger structured NGOs also make and apply rules and standards for their fields of concern which are generally accepted as the int'l norms of conduct in those areas of endeavour.

Corporations [49]

Corporations are not quite recognized officially at international law. There have, however, been some draft codes of conduct.

Holder and Brennan have offered a threefold classification:

(1) Government Corporations
· private but engage in international transactions at the behest of gov't policy

· enjoy diplomatic assistance and directly invoke certain rights explicable only in terms of a developing public commercial law

(2) Intergovernmental Corporations
· the corporation may bring together a number of gov'ts, and possibly private enterprises also, for functions such as the creation or servicing of public utilities

(3) Non-governmental Corporations
· certain multinational enterprises control resources more extensive than many states, and their decisions contribute to the shaping of the policitcal structure of national and int'l regimes

People [51]

(a) Individuals [51]

There has been a movement towards affording individuals rights at IL, based on human rights.

[see Political & Civil Rights Covenant on p. 87 supp.]

Enforcement:

(1) Article 40 requires that all members states report regularly (every few years) to the U.N. through the Human Rights Committee (18 members, acting as individuals, not nationals). "Sliding scale" applies -- the good human rights states seem to get grilled on minor issues.

(2) If party to the covenant (about 90 states), you have the option of signing a protocol, allowing other states to raise greivances about your behaviour (subject to reciprocity). All local remedies must be exercised first:

Optional Protocol to the ICCPR (1966) [598-599]

Article 2

"... individuals who claim that any of their rights enumerated in the Covenant have been violated and who have exhausted all available domestic remedies may submit a written communication to the Committe for consideration."

Article 3

Communication cannot be anonymous, or an abuse of the right of submission, or incompatible with provision of the Covenant.

Article 4

Communication will be brought to alleged violating State's attention and State has opportunity to provide written explanation.

Article 5

Committee shall consider all written material submitted. No concurrent proceedings elsewhere. Local remedies must be exhausted. Examination in closed meetings. Views will be forwarded to state party concerned.

Article 8

Protocol open to any State party to Covenant.

If the human rights breach is a threat to national peace, the Security Counsel can implement sanctions, including sending in "peace keepers".

** THIS LEVEL OF DETAIL NOT EXPECTED ON EXAM **

(3) By another optional protocol states accept that individuals may institute proceedings against them before U.N.H.R. Committee (approx 47 signatories by 1990). Must show that local remedies have been exhausted. Cannot be concurrent with complaint before another body. Cannot be anonymous. H.R. Committee decides whether complaint is admissible and whether person bringing complaint has standing.

[see also Covenant on Economic, Social and Cultural Rights, which allows more leeway for non-compliance. Language is not as mandatory as the Convention on Political and Civil Rights.]

International Criminal Law Code is being drafted, and is not limited to crimes in war situations. Currently, hijacking treaties prevail - relying on member countries to prosecute.

(b) Peoples Seeking Self-Determination [52]

[see p. 30 of supp., para 2 "The territory..."]

[see p. 12 of supp., arts. 55, 56 - Principle of equal rights and self-determination of peoples]

Charter of the U.N. Articles 1(2), 55 and 73
Declaration on the Granting of Independence to Colonial Territories and Peoples (GA Res. 1514, 1961) [53]

The General Assembly ... Declares that

(1) The subjection of peoples to alien subjugation, domination and exploitation constitutes a denial of fundamental human rights, is contrary to the Charter of the U.N. and is an impediment to the promotion of world peace and cooperation;

(2) All peoples have the right to self-determination; by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

(3) Inadequacy of political, economic, social or education preparedness should never serve as a pretext for delaying independence;

(4) All armed action or repressive measures of all kinds directed against dependent peoples shall ceases in order to enable them to exercise peacefully and freely their right to complete independence, and the integrity of their national territory shall be respected;

(5) Immediate steps shall be taken, in Trust and Non-Self-Governing Territories or all other territories which have not year attained independence, to transfer all powers to the peoples of those territories, without any conditions or reservations, in accordance with their freely expressed will and desire, without any distinction as to race, creed or colour, in order to enable them to enjoy complete independence and freedom.

(6) In book

(7) In book

Declaration on Principles of IL Concerning Friendly Relations and Co-operation among States in Accordance with the Charter of the U.N.  Fifth Prinicple [P29 Supp.]

Definition of Aggression (UNGA Res. 3314, 1974) [829]

Article 1

Aggression is the use of armed force by a State against the sovereignty, terrirorial integrity or political independence of another State, or in any manner inconsistent with the Charter as set out in this definition...

Article 2

First use of armed force in contravention of Charter is prima facie evidence of aggression, unless S.C. concludes otherwise in light of circumstances or gravity of consequences...

Article 3

Sets out specific acts which qualify as acts of aggression.

Article 7 (exception)

Nothing in this definition, and in particular article 3, could in any way prejudice the right to self determination, freedom and independence, as derived from the Charter, of peoples forcibly deprived of that right... and particularly peoples under colonial and racist regimes or other forms of alien domination: nor the right of these peoples to struggle to that end and to seek and receive support in accordance with the principles of the Charter...

[see p.87 of supp. Covenant on Civil & Political rights]

Reaffirms that all peoples have the right to self-determination.

What is a "peoples"?

· As used in UN practice, the term "peoples" refers to an identifiable group of individuals. They must constitute a collectivity of reasonably homogenous people, such as a cohesive national group. [54, N2]

[see p. 30 of supp., para 3]

Western Sahara Case (1975 I.C.J.) [55]

· Deals with what is meant by "self-determination".

· In 1884, Spain colonized W.S. and it remained a colony until recently. Population was mostly nomads. Its assets lie in phosphates. In 1966, the GA invited Spain to decolonize and asked it to arrange with Morrocco and Mauritania for a referendum under auspices of UN. Spain agreed to hold referendum in 1975. At that time, Morocco claimed the territory based on a "historic title" that predated Spain's acquisition. Mauritania did the same. GA sought an advisory opinion in 1974 as to the status of the territory.

· GA Res 1514 (XV) provided basis for process of decolonization. It contemplates 3 possibilities for non-self-governing territories: (a) emergence as a sovereign independent State; (b) free association with an independent State; or (c) integration with an independent State. It also contemplates that "Free association should be the result of a free and voluntary choice by the Peoples of the territory concerned expressed through informed and democratic processes" [which could be supervised by the UN]

· GA Res 2625 (XXV) mentions other possibilities besides independence, but reiterates the basic need to take into account the wishes of the people concerned.

· A norm of international law has emerged applicable to the decolonization of non-self governing territories under aegis of the UN. It is for people to determine the destiny of the territory and not the territory the destiny of the people. From this perspective, the existence of ancient "legal ties", while they may influence some of the projected procedures for decolonization, can have only a tangential effect in the ultimate choices available to the people.

State Succession [57]

Rights and Obligations of the New State

State Continuity:  a state continues to exist regardless of changes of gov't, until it is extinguished by absorption into another state or by dissolution.  Changes in gov't and types of gov't  (legally or not) do not affect the continuity of the state in terms of its int'l legal personality.  A state is bound by any acts, or engagements of gov'ts that my have become extinct. 

State Succession:  concerns the legal consequences that follow when one state replaces another.  Succession can occur by a total absorption of one state by another; partial absorption; independence of one state from another; merger of two existing states; or dsmemberment of one state into distinct parts.

Ratione materiae succession:  usually involves treaty rights and obligations, territorial rights, membership in int'l organizations, and contractual rights and obligation including concessionary contracts, public debts, claims in tort, public funds and public property, nationality, private and municpal law rights.

Ratione personae succession:  includes rights and obligations (i) between the new State and the predecessor State; (ii) between the new state and third states; (iii) of the new state with respect to individuals (including legal persons).

Changes of Government and State Continuity
Tinoco Arbitration (Great Britain v. Costa Rica) (1923 R.I.A.A.) [P58]

· In 1914, Tinoco overthrew the gov't of Costa Rica and established a new constitution.  In 1919, the old constitution was restored.  The new gov't passed a law nullifying many of Tinoco's obligations w.r.t. foreigners.

· Changes in the gov't or in the internal policy of a State do not as a rule affect its position in int'l law.  Though the gov't changes, the nation remains with rights and obligations unimpaired.

· An exception to these rules has occasionally been noted in the practice of some of the States of Latin America, which declare null and void the acts of an usurping de facto intermediary gov't, when the regular gov't it has displaced succeeds in restoring its control.

Changes in gov't do not affect the personality or identity of the state.  Thus, the rights and obligations of a state survive such changes in government, whether they be legal or revolutionary.

Succession to Rights and Obligations
Succession to Treaties [P60]

Vienna Convention on Succession of States in Respect of Treaties (1978) [62-65] 

Article 2

1. (b) "succession of States" means the replacement of one State by another in the responsibility from the international relations of territory;...

Article 8

1. The obligations or rights of a predecessor State under treaties in force in respect of a territory at the date of a succession of States do not become the obligations or rights of the successor State towards other States parties to those treaties by reason only of the fact that the predecessor State and the Successor State have concluded an agreement providing that such obligations or rights shall devolve upon the successor State...

Article 9

1. Obligations or rights under treaties in force in respect of a territory at the date of a succession of States do not become the obligations or rights of the successor State or of other States parties to those treaties by reason only of the fact that the successor State has made a unilateral declaration providing for the continuance in force of the treaties in respect of its territory.

Article 10

[Successor state has option of considering itself party to treaties of predecessor state. State must expressly accept in writing.]

Article 11
A succession of State does not as such affect:

(a) a boundary established by treaty; or

(b) obligations and rights established by a treaty and relating to the regime of a boundary.

Article 12
1. A succession of States does not as such affect:

(a) obligations relating to the use of any territory, or to restrictions upon its use established by a treaty for the benefit of any territory of a foreign State and considered as attaching to the territories in question;

(b) rights established by a treaty for the benefit of any territory and relating to the use, or to restrictions upon the use, of any territory of a foreign State and considered as attaching to the territory in question.

2. A succession of States does not as such affect:

(a) obligations relating to the use of any territory, or to restrictions upon its use, established by a treaty for the benefit of a group of States or of all States and considered as attaching to that territory;

(b) rights established by a treaty for the benefit of a group of States or of all States and relating to the use of any territory, or to restrictions upon its use, and considered as attaching to that territory.

3. The provisions of the present article do not apply to treaty obligations of the predecessor State providing for the establishment of foreign military bases on the territory to which the succession of States relates. …

Article 15
When part of a the territory of a State, or when any territory for the int'l relations of which a State is responsible, … , becomes part of the territory of another State:

(a) treaties of the predecessor State cease to be in force in respect of the territory to which the succession of States relates from the date of the succession of States; and

(b) treaties of the  successor State are in force … unless it appears that the application would be incompatible with the object and purpose for the treaty or would radically change the conditions for its operations. 

Article 16
Article 17
1. … a newly independent State may, by notification of succession, establish its status as a party to any multilateral treaty which at the date of the succession of States was in force ….

2. Para.1 does not apply if it appears … that the application … would be incompatible with the object and purpose of the treaty or would radically change the conditions for operations.

Article 24
1. A bilateral treaty which at the date of a succession of States was in force … is considered as being in force between a newly independent State and the other State party when:

(a) they expressly so agree; or

(b) by reason of their conduct they are to be considered as having so agreed.

Article 34
1. When a part or parts of the territory of a State separate to form one or more States, whether or not the predecessor State continues to exist:

(a) any treaty in force at the date of the succession of States in respect of the entire territory of the predecessor State continues in force in respect of each successor State so formed;

(b) any treaty in force at the date of the succession of States in respect only of that part of the territory of the predecessor State continues in force in respect of that successor State alone.

2. Para. 1 does not apply if:

(a) the States concerned otherwise agree; or

(b) it appears from the treaty or is otherwise established that the application of the treaty in respect of the successor State would be incompatible with the object and purpose of the treaty or would radically change the conditions of operation.

This treaty obviously does not bind new states. It does bind other states which have ratified it. The treaty reflects custom and the usage of states over time. It is followed out of a sense that it has legal obligations. It gives the new state almost complete freedom of choice.

Where territorial changes have occurred, a treaty will likely be terminated either by way of provisions therein concerning denunciation or by the doctrine of fundamental change of circumstances.

Bilateral Treaties: eg. F.T.A., N.A.F.T.A.

· Quebec would not be bound by NAFTA if separated.

· US would not be bound to a similar agreement with separate Quebec.

Succession to Public Property [P66]

· The seceding State only succeeds to public property situated on the territory that has been transferred, in the absence of an agreement by both parties to the contrary.

· Any property that remains under the control of the predecessor State, or on territory retained by it, continues to belong to that State.

Succession to Public Debts [P68]

· Customary IL recognizes the obligations of the successor State to take responsibility for "local" debts, as it contracted them itself.

· Article 37 of the 1983 Vienna Convention [on Succession of States in Respect of State Property, Archives and Debts]:  the passing of the State debt of the predecessor State to the successor State (existing) is to be settled by agreement between them.  In the absence of such an agreement, the State debt of the predecessor State shall pass to the successor state an equitable proportion.

· Article 38:  provides that no State debt of the predecessor shall pass to its successor (newly independent State).

Respect for Private Rights
The Lighthouse Arbitration (France v. Greece) (1956 R.I.A.A.) [P70]

Robert E. Brown Claim (United States-Great Britain Claims Arbitration Tribunal) (1923 R.I.A.A.) [P71]

Change of Nationality
The Providence (1810) [P73]

CHAPTER THREE - CREATION AND ASCERTAINMENT OF INTERNATIONAL LAW [77]

Sources of Law [77]

[see p. 40 supp. - art. 38 of Statute of the International Court of Justice]

(a) International Conventions and treaties

(b) International Custom

(c) Several principles of law recognized by civilized nations

(d) Judicial decisions, and teachings of imminent scholars

*We are most concerned with items (a) and (b)

Clear statute prevails over common law. A rule of common law can only be changed by clear statute. The same rule applies to the hierarchy between treaties and custom. But, except in extreme cases, custom may be superceded by treaty.

Treaties [82]

Generally [82]

Treaties are the most important source of IL as between states. Law-making treaties may codify, define, interpret, or abolish existing customary or conventional rules of international law or create new rules for future international conduct. They may also create international institutions. Treaty contracts, whether bilateral or multilateral, do not create general rules of international law. They create rights and obligations like private law contracts.

The basic principles of the law of treaties are set down in the 1969 Vienna Convention (below) which came into force internationally (including Canada) in 1980. Beacuse of the paramount importance of treaties as a source of international legal obligations binding upon states and the diversity and comprehensiveness of the interlocking network of treaties which regulate transactions and relationships between states, the Convention must be viewed as the constitutional basis, 2nd in importance only to the UN Charter, of the international community of states. [82]

[see Vienna Convention on the Law of Treaties, Articles 1, 2 (definition), 3, 5 and 6]

Anglo Iranian Oil Company Case (1952 I.C.J.) [N1, P83]

· The I.C.J. considered the nature and essential elements of a treaty as distinguished from a concession contract.

· The document bearing the signatures of the representatives of the Iranian Government and the Company has a single purpose:  the purpose of regulating the relations between that Government and the Company in regard to the concession.  It does not regulate in any way the relations between the two Governments.

Articles 2 and 3 require that the parties be subjects of international law, intend to create binding obligations under international law, and agree to be governed by IL [83 N1]

Requirements:

(a) Agreement - meeting of the minds (not unilateral)

(b) Must be between 2 or more states

(c) Must be intended to create binding obligations

(d) Must be governed by IL

Treaties are usually written, but there is nothing preventing an international engagement being made orally, provided that the representatives of the parties are duly qualified. May be evidentiary problems though. [84 N4]

Pursuant to article 1, the Convention applies to treaties between states. Treaties with or between international organizations are governed by the Convention on the Law of Treaties between States and International Organizations... which has not yet been adopted in Canada. The Vienna Convention is not applicable to treaties entered into between "non-states" [84 N5]

Non-Registered Agreements (NRAs) are not public. They are entered into by states for political or other reasons without publicity.

Form of Treaty

· There is no particular form for treaty

· Most are relatively informal (eg. exchange of notes / letters between two foreign ministers, etc.)

· Not necessarily a contract.

· May be bilateral or multilateral.

· Name - could be a treaty, statute, Act, accord, protocol, declaration, etc. (Conventions are usually multilateral treaties; Protocols are usually optional agreements collateral to another treaty) [refer to 83 N3]

Nuclear Tests Cases (Australia v. France; New Zealand v. France) (1974 I.C.J.) [P84]

· Not all unilateral acts imply obligation – the intention is to be ascertained by interpretation of the act.  When States make statements by which their freedom of action is to limited, a restrictive interpretation is called for.

Canadian Treaty Practice [P86]

· Canadian practice typical use the following types of int'l instruments:
(a) Int'l agreements between heads of states;

(b) Intergovernmental agreements; and

(c) Exchanges of notes.

· "Treaty" is seldom used by Canada except in relation to peace, neutrality, arms control, and U.S. - Canada water problems.

· Canada prefers the word convention.

Treaty Making [88]

The Treaty-Making Process
· Mere signature does not bind the state to the treaty. It only imposes an obligation to act in good faith and prepare for ratification.

· 1st step = signature; 2nd step = ratification (once scheme has been implemented)

· Federal government has treaty-making power. Provinces can enter into foreign agreements via a Federal "covering treaty". 

Conclusion of a Treaty [P88]

· Formalities for concluding a treaty:

1. The rep of a state must have "full powers" to give the consent of his/her state (see Article 7 of the Vienna Convention) and if he/she does not, his/her agreement is without legal effect unless afterwards confirmed by that state (Article 8).

2. The mode of adoption of the treaty, whether by consensus or voting, has to be agreed upon (Article 9).

3. The means to authenticate the definitive text(s) if the original is in several languages, must be settled (Article 10).

4. The particular steps to express consent to the treaty need to be set down (Articles 11-16).

· Multilateral treaties frequently require more than the signature of  a representative at the negotiations, demanding the subsequent confirmation by ratification, acceptance or approval of the state.

· Typically, a multilateral treaty will also permit a state, which did not sign the agreement, subsequently to accede to it.

· A multilateral treaty frequently states that it will be open for a signature at a particular place from a certain future date for a stated time.

· At the end of the negotiating conference, there will be a signing ceremony but these signatures will only adopt the final act of the conference, which will include the authentic text of the treaty ( consent to be bound.

· Even after a treaty has been formally concluded, it may not come into force for some time – thus, the first few signatories may not be bound by the convention but it must refrain from acts which would defeat the object and purpose of the treaty (Article 18 Vienna Convention).

Ratification [P89]

· Formal confirmation by each of the signatory states.

· Whether a treaty requires ratification is determined by the treaty itself.

· Ratification processes are an internal constitutional matter for each country and they may frequently differ from one country to another.

· In Canada, ratification is part of the royal prerogative and is exercised by the Executive.

· It is expressed by means of an Order in Council issued by the Governor General in Council, which authorizes the Secretary of State for External Affairs to sign an instrument of ratification.

· Ratification is effected by the delivery to the other party of an instrument of ratification signed by the Secretary of State for External Affairs.  An instrument called a Protocol of Exchange is customarily signed at the time the exchange of ratification takes place.

· Canadian law does not require parliamentary approval for ratification – although on occasion it is done.

· The categories for which parliamentary approval has been sought include:

(1) military or economic sanctions;

(2) large expenditures of public funds or important financial or economic implications;

(3) political considerations of a far-reaching character; and

(4) obligations the performance of which will affect private rights in Canada.

Publication and Registration [P90]

· Once an int'l agreement has come into force, it is also registered with the Secretariat of the U.N (Article 102 U.N. Charter and Article 80 Vienna Convention on the Law of Treaties).

· They are then published in the U.N. Treaty Series.

· In Canada, the Dept of External Affairs maintains up-to-date records on the status of all treaties affecting Canada (Canada Treaty Register).

Entry Into Force [P91]

· The date an agreement enters into force internationally varies according to the intention of the parties and may be:

(1) On ratification or a given period after that event, or 

(2) If ratification is unnecessary, a treaty may come into force immediately or in a given period after signature, or

(3) In the case of Exchange of Notes, normally the date of the second note, or

(4) In the case of a multilateral treaty, it is usually upon ratification by a given number of states as stated in the text of the treaty.

· Article 24 of the Vienna Convention:  the mode and moment a treaty enters into force depends upon the intentions of the parties, but, failing any explicit arrangements, it will take effect as soon as consent to be bound has been given by all parties.

· Articles 25 and 28:  if the parties so indicate, a treaty may be applied provisionally pending its entry into force, or it may be made to operate retroactively.

Reservations [P92]

· A reservation is a unilateral statement made by a state, when signing, ratifying, accepting, approving, or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the Treaty in their application to that state.

Reservations to the Convention on Genocide Case (1951 I.C.J.) [P93]

Legal Effects of Treaties [97]

· Creates obligations

[see Art. 26, p. 52 of supp. for fundamental rule]

Vienna Convention on the Law of Treaties, Articles 26, 27 and 30
· Treaty will often provide that it will not be in force until a minimum number of states have ratified it.

· Article 27 provides that once signified that you are bound, then @ IL it is no excuse to back out because internal law is flawed.

Similarities with Contract Law

· Article 30 provides the if two treaties conflict, the later one prevails.

· Articles 34-38 deal with how 3rd parties are affected by a treaty. 3rd Parties must consent to being affected by treaties. If the treaty gives 3rd party a right, 3rd party will be assumed to have consented to having the right conferred.

Restrictions

· Article 38 provides that where a treaty is a territorial treaty, eg. U.S.-Panama treaty concerning jurisdiction over Panama Canal, ...[?]

· [see Arts. 19-22]

Free Zones Case (France v. Switzerland) (1932 P.C.I.J.) [P97]

Interpretation of Treaties

· First use literal approach - if words are clear, no need to go further.

· Otherwise, look at intentions of the parties.

· Teleological (purposive) test - interpretation should be in furtherance of the legislative purpose.

· Articles 31 and 32 employ all of these methods. These articles lay down the general rule of interpretation that "a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their context and in the light of its object and purpose, and provides that recourse may be had to supplementary means of interpretation including the preparatory work of the treaty. [103 N2]

Interpretation of Treaties: Interpretation of Peace Treaties Case (1950 I.C.J.) [100]

· Court looked at intention based on "natural and ordinary meaning of the terms". It also looked to the "normal order followed" [custom] to support its conclusion, "in the absence of any express provision to the contrary" that the parties wished to depart from it. [101]

· Also held that the principle of ut res magis valeat quam pereat (rule of effectiveness) cannot justify the Court in attributing to the provisions "a meaning contrary to their letter and spirit." [102]

3 Schools of Interpretation [102 N1]

(1) Intentions of the parties (or founding fathers) - only legitimate object is to ascertain and give effect to the intentions or presumed intentions of the parties.

(2) Textual (or ordinary meaning of the words) - Prime object is to establish meaning of text according to the ordinary and apparent signification of the terms.

(3) Teleological (or aims and objects)  - general purpose of the treaty counts, considered to have an existence of its own, independent of the original intentions of the framers.

When a treaty is implemented by national legislation the act will be regarded as the authoritative application of its provisions for internal legal purposes BUT still question of interpretation:

1. On the national plane, should the implemented treaty be interpreted according to the domestic rules of statutory interpretation or int'l principles, if they differ?

2. On the int'l plane, the national legislation is not a definitive interpretation of the treaty for int'l purposes.  It may amount to a breach of the treaty.

The David J. Adams (American & British Claims Arbitration, 1921) [104]

· By treaty, U.S. renounced the liberty of fishing in Canadian waters... "Provided [that] American fishermen shall be admitted to enter... for [certain specified purposes], and for no other purpose whatever."

· The fundamental principle of the juridical equality of States is opposed to placing one State under the jurisdiction of another. It is opposed to the subjection of one State to an interpretation of a Treaty asserted by another. There is no reason why one more than the other should impose a unilateral interpretation of a contract which is bilateral. The fact that this interpretation is given by the legislative or judicial or any other authority of one of the parties does not make that interpretation binding on the other party.

· Court found the words to be perfectly clear and held that no sufficient evidence of contrary intention of the parties was produced to contradict this clear wording.

Operation of Treaties [107]

Amendment and Modification [107]

· International law is not yet fixed with respect to how and under what conditions amendment may take place... If there is consensus that an agreement is to be amended, negotiations can take place to determine the nature of the amendments required. Once the form of the amendments has been agreed upon, they may be embodied in an Protocol of Amendment. If decided that it would be preferable to terminate and replace the agreement, that could be acheived either by terminating the old agreement in accordance with its provisions, or, on agreement by all parties, placing a provision in the new agreement stating that it was intended to terminate the previous one.

· Art. 39 of the Vienna Convention confirms that a treaty may be amended by agreement between the parties. 

· In case of a multilateral treaty, the amending agreement only binds the parties to the original agreement who accept it (art. 40(4)). 

· The amendments may not prejudice their existing treaty rights and obligations (art. 41). 

· A state that becomes a party to the treaty after its amendment will be considered a party to the amended treaty, except in relation to a party that has not accepted the amendment (art. 40(5))

Invalidity and Jus Cogens [108]

· Article 46 is an important limitation on a state's ability to escape liability for breach of a treaty by claiming it was never bound because of some technical requirement of its internal law. In this respect, the article complements article 27 which prevents a state from justifying its breach of a treaty by invoking its internal law. [108 N1]

· Jus Cogens refers to an open set of peremptory norms of international law that cannot be set aside by treaty or acquiescence, but only by the formation of a subsequent peremptory norm of contrary effect. The principles can be found in treaties or in customs. They are obligations owed by a state to the international community as a whole. [108 N3]

· Main characteristic of jus cogens is fundamental importance to social order. eg. prohibition against use of force reiterated in U.N. Charter (art.2), the necessary elements for the existence and operation of the international legal system, and other norms that have become so deeply imbedded in IL that they are inviolable, e.g. elementary considerations of human dignity (laws for protection of human rights are arguably part of jus cogens). [108-9 N4]

· Vienna convention, art 66, makes particular provision for disputes about peremptory norms.

[see Art. 66]

[see Arts. 46-53, and arts. 69-72 - termination / suspension of treaties]

Termination and Suspension
Vienna Convention on the Law of Treaties, Articles 54-56, 60-63 and 70
Ex Parte O'Dell and Griffen (1953 Ont. H.C.) [P109]

Smith v. Ontario and Minnesota Power Co. (1918 Ont. S.C.) [N1 P111]

· The Parliament of Canada and the Gov't of the U.S.A., acting together, have power to abrogate a treaty b/w His Majesty and the U.S. so far as it affects the citizens of Canada and the U.S.

Regina v. Sikyea (1964 S.C.C.) [N2 P111]

· N.W.T. C.A. states that federal statutes that implement treaties made in accordance with s. 132 of The B.N.A. Act (now the Constitution Act), and before the Statute of Westminster (1931) remain valid legislation even when their subject matter falls exclusively under s. 92 of that Act, so long as the treaties have not been denounced.  It would also appear that such statutes can still be amended by the federal Parliament, if that be necessary to properly carry out the terms of the treaty.

Fisheries Jurisdiction Case (Jurisdiction) (United Kingdom v. Iceland) (1973 I.C.J.) [P113]

· A fundamental change in the circumstances which determined the parties to accept a treaty, if it has resulted in a radical transformation of the extent of the obligations imposed by it, may, under certain conditions, afford that party affected a ground for invoking the termination or suspension of the treaty.

A treaty may be suspended by consent of all the parties (Article 57 Vienna Convention) or by agreement among some parties only provided their action does not prejudice the rights and obligations of the other parties or the purposes of the treaty (Article 58).

A treaty that is incompatible with an earlier agreement on the same subject matter will impliedly terminate or suspend that agreement in accordance with the apparent intentions of the parties (Article 59).

The parties are bound to refrain from actions that might obstruct resumption of the treaty's operation (Article 72).

Custom [115]

· Another source of PIL.

· 2 Components:

(1) State Practice:  must be able to show that states have conducted themselves by certain rules or conduct.

(2) Opinio Juris:  conduct must have been pursued by states out of perceived legal obligation.

State Practice

State practice must be quite consistent. It must be "constant and uniform"

North Sea Continental Shelf Cases: Federal Republic of Germany v. Denmark and v. Netherlands (1969, I.C.J.) [118]

· Discussion of custom vs. treaty

· FRG, which had not ratified a Convention, was not bound by its provision. Rose question of whether provision was binding as customary IL.

· To show that, through positive law processes, a principle in a treaty has come to be regarded as a customary rule of IL, it is necessary to examine the status of the principle as it stood when the convention was drafted, as it resulted from the effect of the convention, and in the light of State practice subsequent.

· The status of the rule in the Convention depends mainly on the processes that led to its proposal. 

· Even if a rule is not customary IL when codified, it may become such because of its subsequent impact on State practice. It is necessary that the provision concerned should be "of a fundamentally norm-creating character such as could be regarded as forming the basis of a general rule of law. [121] Even without the passage of any considerable period of time, a very widespread and representative participation in the Convention might suffice, provided it included that of affected States.

· An indispensable requirement would be that within the period in question, short though it might be, State practice, including that of States whose interest are specifically affected, would have been both extensive and virtually uniform in the sense of the provision invoked; moreover it should have occurred in such a way as to show a general recognition that a rule of law or legal obligation is involved. [122]

· To constitute opinio juris, not only must the acts concerned amount to settled practice, but they must also be such, or be carried out in such a way, as to be a belief that this practice is rendered obligatory by the existence of a rule of law requiring it. The states concerned must therefore feel that they are conforming to what amounts to a legal obligation. The frequency, or even habitual character of the acts is not in itself enough. [123]

· [dissent] It is extremely difficult to prove opinio juris - it relates to international motivation and, being of a psychological nature, cannot be ascertained very easily. [126]

· [dissent] To become binding, a rule or principle of IL need not pass the test of universal acceptance. It must only be "generally adopted in the practice of States." The evidence should be sought in the behaviour of a great number of States, possibly the majority, and certainly the majority of interested States. [127]

· [dissent] According to classic doctrine, the practice must have been pursued over a certain length of time. The ICJ has not laid down strict requirements as to the duration of the usage or practice which may be accepted as law. [127] A convention adopted as part of the combined process of codification and progressive development of IL may well constitute decisive evidence of generally accepted new rules of I:L. The fact that it does not purport simply to be declaratory of existing customary law is immaterial. [128]

Military Activieties In and Against Nicaragua; Nicaragua v. U.S., (1986, I.C.J.) [130 N3]

"It is not to be expected that in the practice of States the application of the rules in question should have been perfect, in the sense that States should have refrained, with complete consistency, from the use of force or from intervention in each other's internal affairs. The Court does not consider that, for a rule to be established as customary, the corresponding practice must be in absolutely rigorous conformity with the rule. In order to deduce the existence of customary rules, the Court deems it sufficient that the conduct ot States should, in general, be consistent with such rules, treated as breaches of that rule, not as indications of the recognition of a new rule. If a State acts in a way prima facie incompatible with a recognized rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the State's conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule."

Usually a large number of states must be involved in the customary parctice, but unclear how many. The more the better.

Regional or Special Customary Law [131]

"Persistent Objector" rule: (??)

Right of Passage over Indian Territory Case: Portugal v. India (I.C.J. 1960) [131]

· The Court sees no reason why long continued practice between 2 states accepted by them as regulating their relations should not form the basis of mutual rights and obligations between the 2 states.

· Factors: "constant and uniform practice... continued over a period extending beyond [125 years]."

Asylum Case: Columbia v. Peru (I.C.J. 1950) [132]

· Party relying on custom must prove that it is established in such a manner that it has become binding on the other party. It must be shown that the rule invoked is in accordance with a constant and uniform practice of the states in question.

· Article 38 of the Statute of the Court refers to international custom "as evidence of a general practice accepted as law."

Regional or local customs may vary from general customary IL by adding or detracting from it. However, they must not violate existing rules of jus cogens.

The longer a customary practice has been going on, the better (more evidence will have been accumulated).

Opinio Juris

[see Continental Shelf case, supra 118] - opinio juris cannot be inferred from state practice alone. There must be other evidence supporting state's subjective belief that they are performing the custom under a legal obligation.

Military Activities In and Against Nicaragua Case: Nicaragua v. United States of America (1986 ICJ) [839-40]

· N claimed that US had acted in violation of the UN Charter and customary IL obligation to refrain from the threat or use of force.

· The inherent right under Art. 51 of the UNC which any State possesses in the event of armed attack, covers both collective and individual self-defense. The UNC testifies to the existence of the right in customary IL.

· The states represented in the GA regard the exception to the prohibition of force constituted by the right of individual or collective self-defence as a matter of customary IL. [840]

NOTE:  Did not talk about the rest of the Chapter in class.

CHAPTER 4 - APPLICATION OF INTERNATIONAL LAW [147]

National Application [147]

Customary Law in Canada
Two approaches:

1. Doctrine of adoption

· Rules of int'l law are incorporated into English law automatically and considered to be part of English law unless they are in conflict with an Act of Parliament.

· Thus, when int'l law changes so does the domestic law.

2. Doctrine of transformation

· Rules of int'l law are not to be considered as part of English law except so far as they have been already adopted and made part of our law by the decisions of the judges, or by Act of Parliament, or long established custom.

· When int'l law changes, English law does not – it is bound by precedent.

Foreign Legations Case (1943 S.C.C.) [P150]

· The property of foreign states are not assessable and exigible to municipal taxation.

Saint John v. Fraser-Brace Overseas Corp. (1958 S.C.C.) [P154]

· Contractors in Saint John used material that was either the property of the U.S. gov't or held by the contractors on its behalf.  Saint John imposed municipal taxes and the contractors brought action to recover them.

· Public works of this sort are not ordinarily considered subjects of taxation.

· The work carried on by either Government in its own land would be untaxable, and that principle must carry over to the territory of the joint work.

· If the general municipal services providing fire-protection, repair of streets, etc. are excessively affected, the appeal must be to the domestic Gov't as participant in the work; and adjustment b/w the two countries become a political matter.

Conflicts Between Customary Law and Statutes
Gordon v. R. in Right in Canada (1980 B.C.C.A.) [P157]

· The petitioner was charged with unlawfully entering and fishing in Canadian waters when he was fishing within the 200-mile fishing zone but outside of the territorial sea.

· The Territorial Sea and Fishing Zones Act states that the territorial sea extends only 12 nautical miles seaward from coastline.

· Canada is a signatory to the convention but it has not been made part of the law of Canada.

· As the Courts of this country are concerned, int'l law has no validity save in so far as its principles are accepted and adopted by our own domestic law.

Mortensen v. Peters (1906 Scot. L.T.) [N2 P158] (???)

· Peters was a Danish captain of a Norwegian ship, convicted of fishing in a prohibited manner in a body of water in Scotland, contrary to Herring Fishery (Scotland) Act 1889.  Peters argued that because he was more than 3 miles from land, he was in int'l waters and beyond the scope of the legislation.

· There is always a certain presumption against the Legislature of a country asserting or assuming the existence of a territorial jurisdiction going clearly beyond limits established by int'l law.

· BUT as it is only a presumption, it must give way to the language used if it is clear, and also to all counter presumptions which may legitimately be had in view in determining, on ordinary principles, the true meaning and intent of the legislation.

Power to Legislate Contrary to International Law? [P159]

Treaties in Canada
Exclusive responsibility of the Federal Gov't in the field of treaty-making rests upon three considerations:

(i) The Principles of International Law

· Whether a member of a federal union can have a treaty-making capacity depends upon the constitution of the country concerned.

(ii) The Constitutions of Federal States

· The constitutions of the great majority of states reserve to the federal gov't the responsibility for the conclusion of int'l agreements and make it clear that constituent parts do not possess this right.

· BUT some federal states (Switzerland, U.S., F.R.G. and the U.S.S.R.) have constitutions that allow it.

· Even in the case of constitutions which authorize the constituent members to enter into int'l agreements in certain fields, all provide that this authority must be exercised either under federal control or through the intermediary of the federal gov't.

(iii) The Canadian Constitution

· In Canada the constitutional authority to conclude int'l agreements is a part of the royal prerogative and is exercised in the name of Canada by the Governor-General, usually on the advice of the Secretary of State for External Affairs. 
· There has never been any delegation of such prerogative powers to the Lieutenant-Governors of the provinces.  There is no authority for the assertion that the provinces received any part of the royal prerogative w.r.t. foreign affairs and the power to make treaties.
· That such a situation was not created by the B.N.A. Act may also be seen from the fact that the Federal Gov't, through the exercise of the power of disallowance, could make it impossible for the provinces to perform any treaty which required legislation.
Dealings between provinces or their agents and foreign jurisdictions may take a variety of forms:

(1) Agreements between provincial or local jurisdictions and foreign entities, not regarded as subject to the provisions of IL.

(2) Arrangements between the provinces and foreign gov'ts which are subsumed under agreements between Canada and the foreign gov't concerned.

(3) Contracts subject to private law.

(4) Co-operation in treaty-making and implementation.

· The federal gov't will consult with the provinces on various questions related to treaty-making and treaty-implementation.

(5) Indemnity agreements

· The federal gov't, after consultation with a province or provinces, enters into an agreement with the gov't of a foreign state on a matter of interest to a province.

· The province undertakes to provide such legislative authority as might be necessary to enable the discharge within its territory of its obligations under the agreement.

· The province also indemnifies the federal gov't in respect of any liability that might arise by reason of the default of the province in implementing the obligations of Canada under its int'l agreement with the foreign state.

(6) Ad hoc covering agreements.

· This technique allows the provincial authorities a direct way of achieving int'l arrangements in matters affecting their interests.

· It normally takes the form of an exchange of notes between the federal gov't and the foreign state, which gives assent to arrangements between the provincial authorities and a foreign governmental agency.

· The exchange of notes gives int'l legal effect to the arrangements between the province and the foreign entity, but does not involve the province itself acquiring int'l rights or accepting int'l obligations.

· Only the Canadian gov't is bound internationally by the agreement, but the province participates fully in treaty-making through co-operation with the federal authorities.

(7) General framework agreements or accords cadres.

· Similar to the ad hoc procedure but not intended to be restricted in its application to a specific agreement between a province and a foreign entity, but rather to allow for future agreements in a given field by any province which may be interested.

· The federal gov't remains responsible in int'l law for such arrangements.

· The provinces are provided with an open-ended opportunity to provide for their interests in a given field (i.e., educational or cultural exchanges).

Quebec has maintained that the province has the capacity to enter into treaties w.r.t. matters that are within its exclusive legislative jurisdiction since the Constitution Act is silent on treaty making.

Treaty Implementation
Treaty implementation is the process of giving effect to a treaty within the national legal system.  Although the executive may conclude a treaty, it cannot make law (responsibility of the legislature.

Labour Conventions Case:  Attorney General for Canada v. Attorney General for Ontario (1937 J.C.P.C. [P169]

· In 1935, Canada ratified three conventions prepared by the Int'l Labour Conference.  Parliament then proceeded to pass legislation in accordance with the provisions of the conventions.  The Judicial Committee advised that the legislation was ultra vires the federal Parliament.

· The making of a treaty is an executive act, while the performance of the treaty requires legislative action – two distinct functions.

· The validity of the legislative action will depend on the authority of the competent Legislature(s) (ss. 91 and 92 of the Constitution Act)

· As a treaty deals with a particular class of subjects so will the legislative power of performing it to be ascertained.

Canada uses a federal state clause when signing a treaty that requires implementation by the provinces.  Such a clause permits Canada to ratify the treaty w.r.t. one or more of the provinces that signify their agreement.  The effect is to commit Canada to the treaty only on a phased basis as individual provinces agree to be bound. [N2 P170]

R. v. Crown Zellerbach Canada Ltd. (1988 S.C.C.) [P173]

· D was charged with dumping waste into B.C. waters contrary to the Ocean Dumping Control Act which implements Canada's obligations under the London Convention on the Prevention of Marine Polution by Dumping of Wastes and Other Matter.
· The Act could not be justified in its application to the internal waters of the a province under the navigation or fisheries jurisdiction of the federal gov't BUT operable under POGG.

Conflicts Between Treaties and Statutes
R. v. Canada Labour Relations Board (1964 Man. Q.B.) [P174]

· Pursuant to the Industrial Relations and Disputes Investigation Act, the Board certified a trade union as a bargaining agent for certain employees working in defence installations in Canada which were the subject of an agreement b/w Canada and the U.S.

· Not every treaty requires legislative sanction, but that a treaty which involves a change in existing law does require it and that in such a case a mere expression of approval by Parliament is not sufficient.

Re Arrow River and Tributaries Slide and Boom Co. Ltd. (1931 Ont. C.A. rev'd in 1932 by S.C.C.) [P176]

· Example of statute taking precedence over treaty.

Treaty Interpretation
Re Regina and Palacios (1984 Ont. C.A.) [P183]

· The Crown brought charges concerning the possession of drugs and offensive weapons against Palacios, a Nicaraguan diplomat, after his gov't had informed Canada that he had ended his duties at his mission.

· Issue:  Whether Palacios had lost his diplomatic status entitling him to immunity from prosecution.  Resolution depended on the meaning of the clause "such … immunities shall normally cease at the moment he leave the country" in article 39(2) of the Vienna Convention on Diplomatic Relations, which had been given the force of law in Canada by the Diplomatic and Consular Privileges and Immunities Act.

· The principles of PIL and not domestic law govern the interpretation of treaties.

· The basic rule of IL governing the interpretation of treaties is:  "The primary end of treaty interpretation is to give effect to the intentions of the parties, and not frustrate them."

· The rule requires the Courts to read a treaty as a whole to ascertain its purpose and intent and to give effect thereto rather than to rely on a literal interpretation of some articles which might produce results "contrary to the manifest aim of the treaty".

· The words "leaves the country" refer to permanent departure from the host country.

National Corn Growers Assn. v. Canada (Import Tribunal) (1990 S.C.C.) [P184]

· Whether it was acceptable for the D to have referred to GATT and its Code on Subsidies and Countervailing Measures for the purpose of interpreting s. 42 of the Special Import Measures Act (SIMA).

· In circumstances where the domestic legislation is unclear it is reasonable to examine any underlying int'l agreement.  In interpreting legislation which has been enacted with a view towards implementing int'l obligations, it is reasonable for a tribunal to examine the domestic law in the context of the relevant agreements to clarity any uncertainty.

· It is reasonable to make reference to an int'l agreement at the very outset of the inquiry to determine if there is any ambiguity, even latent, in the domestic legislation.

· As a latent ambiguity must arise out of matters external to the text to be interpreted, such an int'l agreement may be used at the preliminary stage of determining if an ambiguity exists.

Schavernoch v. Foreign Claims Comm'n (S.C.C.) [P185]

· If one could assert an ambiguity, either patent or latent, in the regulations it might be that a court could find support for making reference to matters external to the regulations in order to interpret its terms.

These cases open the door to the use of extrinsic evidence when interpreting a statute that implements a treaty if it is patently ambiguous, but also to discover a latent ambiguity.

Impact of Unimplemented Treaties
Courts have not wholly excluded the influence of unimplemented conventions.  Generally the courts will do their best to avoid interpretations of internal law which would violate Canada's treaty obligations.

Capital Cities Communications Inc. v. Canadian Radio-Television Commission (1978 S.C.C.) [P188]

· Under the authorization of the CRTC, Rogers deleted commercial messages from tv signals received from the U.S. and substituted local public service announcements before transmitting the programs to their subscribers.

· Capital Cities challenged the CRTC's decision on the ground that it had been made contrary to the Inter-American Radio Communications Convention.

· The convention was signed by Canada and other parties, and ratified but as the CRTC is not an agent or arm of the Canadian government, and t4 are not bound by the convention.  There would be no domestic, internal consequences unless they arose from implementing legislation giving the Convention a legal effect within Canada.

· No ambiguity in the Broadcasting Act that would require resorting to the Convention.

· The Convention was implemented through the Radio Act, Rogers hold programming licences under the Broadcasting Act which is not a statute in implementation of the Convention.

National Corn Growers Assn. v. Canada (Import Tribunal) (1989 F.C.A. aff'd 1990 S.C.C.) [P192]

· [F.C.A.] Treaties in the Canadian context require implementing legislation to have any force and effect under Canadian law and it is the wording of the implementing legislation which is of paramount importance. [192]

· [F.C.A.] A court should, as a general matter, interpret statutes so as to be in conformity with int'l obligations. [193]

· [F.C.A.] The Court should not incorporate terms or concepts from the underlying int'l agreements or treaties when clear language has been used by Parliament and when it has not expressly directed reference to the underlying int'l agreements.[193]

· [S.C.C.] It is not the Court's role on an application for judicial review to look beyond the tribunal's statute to determine whether the tribunal's interpretation of that statute is consistent with Canada's int'l obligations.

· [S.C.C.] If the interpretation is not consisted with Canada's obligations under the GATT, then it is for the legislature to address this matter.

Agreements with Indigenous Peoples

Agreements with First Nations raise all the same questions of application as int'l treaties, but in special circumstances:

1. Whether they are int'l treaties, or domestic agreements internal to the Canadian legal system (sui generis).

2. Whether they need to be implemented, what impact they have on conflicting legislation, and how they should be interpreted.

R. v. Sioui (1990 S.C.C.) [P196]

· Members of the Huron band in Quebec were charged with cutting down trees contrary to the Quebec Parks Act.  The Chief of the Huron tribe had an agreement of protection and rights with Governor Murray.  The issue is whether this agreement is a treaty.

· Treaties and statutes relating to Indians should be liberally construed and uncertainties resolved in favour of the Indians

· Ambiguity from the document means that the Court must look at extrinsic evidence to determine its legal nature.

· Although a document may be found to be a treaty, it does not mean that the respondents are exempt from the application of the Regulation.

· The substantive content of the right cannot be considered apart from its territorial content.

· In view of the absence of any express mention of the territorial scope of the treaty, it has to be assumed that the parties to the treaty intended to reconcile the Hurons' need to protect the exercise of their customs and the desire of the British conquerors to expand.  Protecting the exercise of the customs in all parts of the territory frequented when it is not incompatible with its occupancy is the most reasonable way of reconciling competing interests.

Influence of Int'l Law on Canadian Law
Two aspects:

1. The procedural aspect concerns the means the courts use to determine applicable int'l law.

2. The substantive aspect reflects the impact of int'l legal principles on the contents of Canadian law.

Procedural Influences
Judicial notice

· The act by which a court, in conducting a trial, or framing its decision, will of its own motion and without the production of evidence, recognize the existence and truth or certain facts, having a bearing on the controversy at bar which are not properly the subject of testimony.

· In Canada, the standard practice has been to notice judicially IL, although the Canadian Courts have not usually seen fit to comment on this point directly

Substantive Influences
There are many instances in Canadian jurisprudence when int'l instruments have been reviewed as an aid in construing Canadian law.

Because of the extent of the references to int'l norms in the area of human rights, it has sometimes been suggested that the IL of human rights might be considered in a different light than IL in general when considering the way in which it is incorporate into the domestic legal system.

Legislative action has been taken in many fields besides human rights in order to bring Canadian law and practice into conformity with developments in the int'l sphere.

Comparative Approaches to National Application
Did not discuss in class.

International Application [160]

The Judicial Process in International Law

The World Court [217] (UNC Article 7, 92-96)

· Predecessor was the Permanent Court of International Justice.

· Court is notionally permanently in session [219 N6].

· Located in the Peace Palace, The Hague, Holland [219 N6].

Judges of the Court [P218]

· 15 Judges, all of different nationalities (Article 3 of the Statute of the Int'l Court of Justice)  –if 2 from the same country, the older person gets it.

· Each judge must be of high moral character and possess the qualifications required in their respective countries for appointment to the highest judicial offices, or are jurisconsults of recognized competence in int'l law (Article 2). 

· BUT individual qualifications is not enough – the Bench is expected to represent "the main forms of civilization and … the principal legal systems of the world" (Article 9).

· Judges serve for nine years and are eligible for re-election.  Five seats come up for election every 3 years (Article 13).

· Judges may not engage in any other political, administrative, or professional occupation (Article 16).

· When engaged on the Court's business, they enjoy diplomatic immunity (Article 19).

· A president and vice-president are elected for three years by the Court from among its membership (Article 21).

· Parties to a case may appoint a judge as hoc if no member of the Court has their nationality (Article 31).  This right exists whether one or neither side has a national on the Court.  It seems that only 1 judge ad hoc may be appointed per side, even if there are more than 2 parties.

· Nominated by the Permanent Court of Arbitration.

· Elected by absolute majority of the General Assembly, and Security Council.

· 5 permanent Security Council members are always represented.

· Only States may be parties in contentious cases before the Court [219 N1].

U.N Members are automatically party to the I.C.J. statute. Other states may ratify it.

Parties Before the Court
· Court is not automatically open to anyone.  Only states may be parties in contentious cases before the Court (Article 34).

· States must be party to the statute and may qualify in any one of three ways (Article 35 and U.N. Charter Article 93):

(a) UN members are ipso facto parties to the Statute.

(b) Non-UN-members may become party to the Statute by accepting the GA's conditions.

(c) Any other State may appear before the Court if it accepts the conditions laid down by the S.C. in 1946 which include: acceptance of the Court's jurisdiction, undertaking to comply in good faith with the Court's decision(s) and acceptance of all obligations of a UN member under art 94 of UNC.

Non-parties may still bring actions before the court.

To bring an action:

(1) The dispute must be admissible.

(2) The court must have jurisdiction [see Art 36, para 2 of court statute]
Procedure:

· Applicant v. Respondant

· Applicant files documents with registrar in the Hague

· Documents are called "Memorials" instead of facta.

· Hearings take place in 3 or 4 stages.

Jurisdiction of the Court

· I.C.J. cannot here a contentious case, even thought the litigant states are parties to the Statutes, unless they all consent (Article 36(1)).

· "Optional Clause” (Article 36(2)) provides the option or opportunity for a state, party to the Statute, to declare its acceptance of the Court's jurisdiction generally and in advance, subject to certain conditions (Article 36(2) to (6)).

· 1/3 of the world's states have signed Article 36 declarations (51-52 states). Only 2 (U.K. and Russia) of the 5 permanent S.C. members, which are guaranteed representation on the Court, have signed Art. 36 declarations. China has never accepted.  Many declarations contain extensive reservations and fall far short of the general, compulsory jurisdiction intended (i.e., time limits – making the declaration terminable instantaneously upon notice; limit the subject matter, etc.)

· Right of Passage Over Indian Territory Case:  the critical date for establishing the commonality of obligations between two declarant states was held to be the moment of the filing of an application to commence a case.

· Connally Reservation (or automatic reservation):  excludes from the Court's jurisdiction all matters within the domestic jurisdiction of the declarant as determined by it.

· A case is submitted to the Court either by a special agreement or by a "written application".

· Special Agreement:  used where both states are in agreement that they want the Court to decide their dispute.

· Written Application:  made when a state commences a case unilaterally; it must have good reason to believe that the other party is obliged to submit to the Court.

· The Court may give default judgment where one of the parties fails to appear if it is satisfied that it has jurisdiction over the case and the claim is well founded in fact and in law (Article 53).

· Other states may intervene (Articles 62 and 63).

· Parties may enter into a compromise;

· Other provisions in other statutes also provide for dispute resolution.

· Since the end of the Cold War, there has been increasing use of the World Court as an arbitration mechanism.

· Court also serves as legal advisor to the UN and its bodies.

Decisions of the Court
· The Court decides cases according to int'l law as found in:

(a) int'l conventions

(b) int'l customs

(c) general principles of law recognized by civilized nations

(d) judicial decisions and the teachings of the most highly qualified publicists of the various nations.

· The Court has control over its own procedure, and it has established Rules of Court.

· Normally the full court will sit to hear a case, although quorum is only 9 (Article 25).

· The Court may also form chambers of as few as three judges (Articles 26 to 29)

· A case is decided by a majority of the judges.  In the event of a tie, the President has a casting vote.

· The judgment is final and without appeal, and is subject to revision only in limited circumstances (Articles 60 and 61).

· The Courts may take "provisional measures" in cases where such are necessary "to preserve the respective rights of either party." (Statute art. 41). Interim (provisional) measures have been pronounced in 14 cases, in at least 5 of which they were not honoured at all. Among the criteria the Court has required to establish circumstances warranting provisional measures is proof of "irreparable prejudice to the rights in issue." [226 N6].

Advisory Opinions
· The Court is empowered to give advisory opinions on legal questions put to it by the G.A., the S.C. and such other organs and specialized agencies of the U.N. as authorized by the G.A. (U.N. Charter Article 96 and Statute Article 65).

Remedies include: reparations ($), specific orders and declarations.

Enforcement

[see Art. 94 of UN Charter]

· Enforcement is discretionary, based on political decisions

"...Naturally, courts and court-law are of great importance in international law; yet so also is that law which provides the frameworks, procedures and standards for international political decision; and it is certainly the further development of this latter kind of international law which presents the most urgent problem today." [Judge Jennings, p.230]

· In cases of uncontested jurisdiction, there is almost 100% compliance with orders.

Significance of the Court
· States do not take more of their very many conflicts to the World Court because:

1. Governments are reluctant to surrender control over their affairs.

2. Too many states are uninterested in int'l rule of law (cynical explanation).

3. States believe that judicial decisions are unpredictable.

4. Many states do not seem to have much confidence in judicial settlement in general and in the I.C.J. in particular.

5. One party to a dispute often considers the IL inadequate to meet its situation.

· I.C.J. is very careful and conservative in developing the law because it does not have compulsory jurisdiction.

Other Means of Peaceful Settlement of Disputes [230]

[see UN Charter, Art. 33 which obliges members to seek resolution by "peaceful means" eg. arbitration etc.]

Negotiation [231]

By far the most important method of peaceful dispute settlement is direct negotiation between the parties. Negotiation offers each party complete control over its vital interests in the dispute at all stages along the way to resolution. But for a negotiated settlement to be achieved, each party must believe that the benefits to be gained from an agreement will be outweighed by the compromises it will have to make. [231] 

Negotiation can be low-key or done in secret.

The Canada-US International Joint Commission has responsibilities with respect to the waters marking the international boundaries between the 2 countries. Composed of 3 commissioners from each side, the Commission has a broad mandate that includes investigative and monitoring powers in some situations and quasi-judicial authority in others. [233 N2]

A compromis is a treaty agreeing to arbitrate / mediate a conflict.

Good Offices, Mediation, Inquiry, and Conciliation [233]

When the parties to an international dispute fail to settle their differences by negotiation, the introduction of the 3rd party can occur by good offices, mediation, inquiry or conciliation. While good offices connotes little more than a go-between who tries to induce the parties to negotiate, conciliation likely involves investigation of the dispute and presentation of a proposal for its solution. Mediation and inquiry lie in between. An inquiry may be made into the facts of the dispute; a mediator may assist the parties' negotiations. [233]

(i) Third party has no authority to make a resolution. It just assists the parties to the conflict.

(ii) Parties may agree to be bound by 3rd party's decision.

(iii) Third party may have a binding obligation to resolve the conflict as between the parties pursuant to a treaty or compromis.

· Process may be informal or formal (court-like with experts etc.)

Arbitration [239]

Arbitration is the solution to most international law conflicts. In most cases, states will follow through with the arbitrator's decision. An arbitral award is a binding decision. In choosing arbitration, the parties invite others to resolve their dispute for them. [239] The Hague Conventions established the Permanent Court of Arbitration in 1899. Each state party to these conventions appoints 4 persons to the panel of arbitrators. When 2 state parties are in conflict and seek arbitration, they each select 2 arbitrators from the panel, only one of whom may be a national. The 4 abritrators choose an umpire. The PCA itself, though not the process of arbitration, has fallen into relative disuse. Major use at present is to assist in the selection of ICJ judges.

Arbitration is a form of adjudication that permits the parties to constitute and operate their own court. it has the attraction that states can select individuals as arbitrators in whom they have confidence and they can control the procedure employed to resolve the conflict. Arbitration is only possible between states in dispute if they genuinely desire a decision about it and are mutually trusting enough to negotiate an agreement about the procedure to obtain it [240]

In absence of any prior agreement to arbitrate, the parties must take care of all details in their compromis. The IL Commission prepared a set of Model Rules on Arbitral Procedure [see 241].

· Registrar keeps a list of possible arbitrators.

CHAPTER FIVE - INTER-STATE RELATIONS [247]

Introduction [247]

Recognition [248]

The Practice of Recognition [248]

Recognition:  The free act by which one or more States acknowledge the existence on a definite territory of a human society politically organized, independent of any other existing State, and capable of observing the obligations of IL, and by which they manifest t4 their intention to consider it a member of the int'l community.

Claimant to recognition must satisfy the legal criteria for statehood. The recognizing state is publicly expressing its decision to respect the claimant as an independent sovereign equal.

Recognition is not limited to states. A recognized government cannot exist in the absence of a recognized state. Typically, a new state will be recognized and at the same time the regime that established it will be recognized as the government. Unconstitutional changes in government, alterations in name, and even the limited movement of territorial boundaries do not upset the continuation of recognition of the state itself. [248]

Recognition occurs:

· by formal pronouncement, declaration or order in council

· less formally, in the course of a speech, by implication, UN vote, etc.

· in a piece-meal fashion, no central registry.

Co-attendance at international meetings does not necessarily imply recognition.

Recognition opens up international / diplomatic relations.

Theories of Recognition [249]

· Once recognition has been extended the recognizing state has essentially agreed to the formalization of relations between itself and the recognized state or government.

· Constitutive Theory 

· It is only through the act of recognition that international personality is conferred. 

· It is recognition that creates the state and gives a new government legal personality and not the process by which they are factually formed. 

· States and governments are only established as subjects of IL by the will of the international community through recognition.

· Places importance on the formal elements of recognition and thus tends to emphasize legal characteristics.

· Declaratory / Evidentiary Theory
· More in line with reality. 

· Statehood or governmental authority does exist prior to recognition. 

· Recognition is only a formal acceptance of an already existing situation.

· Describes the fact that states often withhold recognition from a new state or gov't for ulterior political reasons precisely because recognition has such diplomatic as well as legal significance.

· The correct position probably lies somewhere in between the two. The majority of opinion supports the declaratory theory. Rules of international law are binding upon unrecognized states or governments.

· Recognition is declaratory in that, for the most part, it is extended to entities that fulfil the factual qualifications; moreover, it is constitutive, in that it enables states or governments to be brought out of a vacuum into the world of diplomacy and international relations as an equal. [250]

Canadian Practice of Recognition of States
· The Canadian gov't must first be satisfied that any entity claiming statehood meets the basic requirement of IL, that is an independent gov't wielding effective authority over a definite territory.

· The timing of recognition is determined in accordance with Canadian national interests, given the political and economic consequences of recognition.

Approaches to Recognition of Governments [P251]

· Three principal methods:

1. Express Recognition
· No longer widely followed.

· Each and every unconstitutional change is the subject of a recognition statement.

· Advantages:  clear and specific; decision is entered into a recognition registry.

· Disadvantages:  cumbersome and time-consuming; while a recognition decision is pending, other states that do not follow this mode will continue normal relations, often to the detriment of the state reviewing its position.

2. Tacit Recognition
· A recognition statement is not, as a general rule, issued, though it can be in the event of "exceptional circumstances".

· When an unconstitutional change in gov't occurs, relations are maintained on a business as usual basis.

· Recognition is inferred from the nature of relations between gov'ts.

· Advantages:  flexibility in meeting the requirements of most situations that arise.

· Disadvantages:  difficult to explain and lacks clarity.

· According to some, there are only two acts of gov't from which recognition may be legitimately inferred:  conclusion of a bilateral treaty; and the appointment and acceptance of diplomatic and consular agents.

3. Recognition of States Approach
· Canada's present policy as of November 9, 1988.

· Calls for the recognition of states only.

· Advantages:  clear and simple

· Disadvantages:  situations in which a gov't may wish to make an express statement wither according or withholding recognition; will not permit a state freedom to manoeuvre.

The extent of the principle that an illegal regime should not be recognized is unequivocal.

IL does not prescribe any particular form for the act of recognition.  Recognition is a matter of the intent of the recognizing gov't.  But the intention to recognize must be clear and not ambiguous.

Common membership in an int'l organization does not necessarily signify recognition any more so than common participation in a multilateral treaty.

In regional organizations that are concerned about the external relations of their member states with non-members, there may be careful consideration given to recognition matters in order to achieve uniformity of action.

Disintegration of Yugoslavia [P255]

International Effects of Recognition [257]

The state or gov't that is recognized acquires not only the respect of the recognizing state for all the rights and privileges but also the duties associated with its new found authority.  The principal measure of this status is admittance to the full range of int'l processes for the protection of a state's rights and duties.  Thus, the recognized state or gov't can then enter into diplomatic relations with other states by exchanging representatives and may conclude treaties with them.

Charter of the Organization of American States (1948 am. 1967) [257]

Article 12

The political existence of the State is independent of recognition by other States...

Article 13

Recognition implies that the State granting it accepts the personality of the new state, with all the rights and duties that IL prescribes for the 2 states.

Tinoco Arbitration: Great Britain v. Costa Rica (1923) [257]

· In 1914 Tinoco overthrew the government of Costa Rica, called an election and established a new constitution.

· Was Tinoco the government de facto?

· The record revealed no substantial evidence that Tinoco was not in actual peaceable administration without resistance or conflict or contest by anyone until shortly before his resignation. Held that the Tinoco government was an actual sovereign government.

· Non-recognition by other nations of a government claiming to be a national personality is usually appropriate evidence that it has not attained the independence and control entitling it by IL to be classed as such... Such non-recognition for any reason, however, cannot outweigh the evidence disclosed by this record as to the de facto character of Tinoco's government, according to the standard set by IL.

Though non-recognition of a government does not affect the rights and responsibilities of the state, their execution is hindered, even incapacitated. Thus, treaties already in force will continue to bind the state but may be, in effect, inoperative during the period of an unrecognized government. Conversely, foreigners travelling etc. in a country whose government is unrecognized do so with added risk since their national government has no direct diplomatic channels by which to protect them. [260 N3]

"Act of State" doctrine - Canada recognizes the acts of recognized states.

National Effects of Recognition [260]

The newly recognized state or government may expect to have its sovereign authority respected in the recognizing state by all organs of government. This usually includes a right:

(a) to sue in courts of recognizing state;

(b) to take control of state property located in recognizing state;

(c) to have effect accorded to its legislative and executive acts of state; and

(d) to claim immunity from suit in courts of recognizing state for itself, its property, and its representatives.

Since these rights exist @ IL, a failure of the recognizing government to accord them to the new authorities creates international responsibility. How effect is given to them is a matter of internal organization by the recognizing state. [261]

Executive Certificates [261]

Recognition of foreign regimes are not formally published. The courts have to ask the government whether it has granted recognition or not. This is typically done by addressing the Secretary of State for Foreign Affairs with a request for an Executive Certificate. [261]

Re Chateau-Gai Wines Ltd. and A.-G. for Canada (1970 Exch.) [261]

· The "One Voice" approach

· A question, of fact or law, as to whether an international agreement between Canada and another country has come into force between Canada and another sovereign power so as to create international rights and obligations, is a question for the executive arm of government to answer. Being questions on which "the state should speak with one voice", it is a question with regard to which the courts should accept from the Crown a certificate as to Canada's position. This view of the law is well settled. [262]

Luthor v. Sagor (1921 K.B. rev'd 1921 K.B. C.A.)

· [K.B.]  If a foreign gov't is recognized by the Gov't of this country the Courts of this country may and must recognize the sovereignty of that foreign gov't and the validity of its acts.  If a foreign gov't, or its sovereignty, is not recognized by the Gov't of this country, the Courts of this country either cannot take notice of or recognize such foreign gov't or its sovereignty.

· [C.A.] If the party seeking to dislodge the existing gov't succeeds, and the independence of the gov't it has set up is recognized, then the acts of such gov't from the commencement of its existence are regarded as those of an independent nation.

· [C.A.] A de jure gov't is one which ought to possess the powers of sovereignty, though at the time it may be deprived of them.  A de facto gov't is one which is really in possession of them, although the possession may be wrongful or precarious.

· [C.A.] It is impossible to recognize a gov't and yet claim to exercise jurisdiction over its person or property against its will.

A foreign has a right to control and dispose of its own property as it wishes.

Luthor decided not only that recognition is retroactive but that it extends back in time to validate all the public acts of the recognized gov't since it came to power.  This raises two issues:

1. A question a fact to determine in each case when a newly recognized gov't acquired power.

2. A question of law as to the effect of the acts of the previously recognized gov't committed after the inception of the new regime but before it is in turn recognized.

Carl-Zeiss-Stiftung v. Rayner & Keeler Ltd. (1967 H.L) [269 N7] [*Example only - not important]

· Absence of recognition of East Germany at stake:

· "We must not only disregard all new laws and decrees made by the Democratic Republic or its Government, but we must also disregard all executive acts done by persons appointed by that Government because we must regard their appointments as invalid... And that would affect not only status of persons formerly domiciled in E. Germany but property in this country the devolution of which depended on E. German law."

Adams v. Adams (1970, England) [269 N7] [*Example only - not important]

· Divorce decree granted in Rhodesia during unrecognized regime of Smith after his unilateral declaration of independence declared ineffective.

Hesperides Hotels Ltd. v. Aegean Turkish Holidays Ltd. (1978 Q.B.C.A.) [270]

· "Where private rights, or acts of everyday occurrence, or perfunctory acts of administration are concerned, courts may, in the interests of justice and common sense, where no consideration of public policy to thecontrary has to prevail, give recognition to the actual facts or realities found to exist in the territory in question... The courts of [England] can recognize the laws or acts of a body which is in effective control of a territory even though it has not been recognized ... de jure or de facto: at any rate, in regard to the laws which regulate the day to day affaires of the people... And furthermore that the courts can receive evidence of the state of affairs so as to see whether the body is in effective control or not." Carl-Zeiss, supra, Lord Wilberforce.

· Denning agreed that regardless of recognition, you should still give effect to perfunctory, administrative acts of governments.

"Delegated Sovereignty" exception: we recognize the authority given from another state whose government we recognize.

Foreign Acts of State [272]

"Acts of State" are official public acts, whether legislative, executive or judicial, of a recognized foreign government. Since all states are sovereign equals, each state must respect the public acts of every other state it recognizes [272]. If it could be determined by our courts that an act of state had been purported contrary to a new foreign government's law, our courts would not give effect to the act of state.

Laane and Balster v. The Estonian State Cargo & Passenger Steamship Line (1949 S.C.C.) [273]

· [RINFRET C.J.] Decrees of a confiscatory nature, even if purporting to have extra-territorial effect, cannot be recognized by a foreign country at IL. Quite independent of their illegality and unconstitutionality, they are not of such character that they could be recognized in a British Court of Law.

· [RAND J.] It is now establishes that a CL jurisdiction will not enforce directly or indirectly the penal, revenue or political laws of another state; and there is the general principle that no state will apply a law of another which offends against some fundamental morality or public policy.

· Confiscatory laws are not migratory and are deemed to be operative only within their own territories. [274]

· i.e. Courts will no be party to state acts of confiscation.

If a foreign government act was contrary to international law, courts should hesitate to give effect to it. 

Banco National de Cuba v. Sabbatino (1964 U.S.) [P276]

· Act of state doctrine:  its continuing validity depends on its capacity to reflect the proper distribution of functions between the judicial and political branches of the Gov't on matters bearing upon foreign affairs.

· The Judicial Branch will not examine the validity of a taking of property within its own territory by a foreign sovereign gov't, extant and recognized by this country at the time of the suit, … even if the complaint alleges that the taking violates customary int'l law.

In Oppenheimer v. Cattermole (1976 H.L.), the majority held that "a judge should ... be very slow to refuse to give effect to the legislation of a foreign state in any sphere in which, according to accepted principles of IL, the foreign state has jurisdiction. He may well have an inadequate understanding of the circumstances in which the legislation was passed and his refusal to recognize it may be embarrassing to the branch of the executive which is concerned to maintain friendly relations between [England] and the foreign country in question. But I think... That it is part of public policy of this country that our courts should give effect to clearly established rules of international law. [278 N5]

But see Hesperides Hotel, supra 270.

Buttes Gas and Oil Co. v. Hammer and Occidental Petroleum Corp. (1981 H.L.) [N5, P279]

· It is one thing to assert that effect will not be given to a foreign municipal law or executive act if it is contrary to public policy, or to IL … and quite another to claim that the courts may examine the validity, under IL, or some doctrine of public policy, of an act of acts operating in the area of transactions between states.

· Inter-state issues are not justiciable in the absence of judicial or manageable standards by which to judge them.

Now, after 1988, courts have already set up the flexibility to deal with government recognition issues.

Somalia v. Woodhouse (Q.B. 1993)

In January, 1991, the then government of Somalia entered into a contract for the purchase of rice. While the ship was en route, there was a coup d'etat in Somalia. Things were so chaotic, the ship could not land. English government ordered cargo sold and proceeds paid into court. Someone claimed they represented the prior government of Somalia, and it had to be determined whether this was the recognized government. The court asked for a certificate from the foreign office. Foreign office said it was not concerned with the recognition of governments. Also, based on the situation, there was no effective government at all.

Court will look at the following factors:

(1) Has the government proceeded constitutionally?

(2) The degree, nature and stability of the control that the administration has.

(3) The nature of our government's dealings with the other state

(4) The extend of international recognition (in marginal cases)

All except #3 are determined by expert witnesses.

State Immunities [280]

Immunity Generally [280]

Where is immunity required? Examples:

(1) A piece of a Russian space craft falls and damages your house.

(2) You sell a shipment of boots to U.S. Army who refuses to pay.

You want to sue...

Foreign states are entitled to immunity from suits in foreign courts. The effect of this is to force plaintiffs into the defendant's jurisdiction. But many states have immunity from local actions too. Transactions between states are so delicate that they could easily be upset by a judgment against one of them by the other. Judgments may have political ramifications for sensitive negotiations. As governments become more and more engaged in commerce, absolute immunity becomes less appropriate.

The Schooner Exchange v. M'Faddon (1812 U.S.) [P280]

· The jurisdiction of the nation within its own territory is necessarily exclusive and absolute.

· Class of cases in which every sovereign is understood to wave the exercise of a part of that complete exclusive territorial jurisdiction:

1. The exemption of the person of the sovereign from arrest or detention within a foreign territory. 

2. The immunity which all civilized nations allow to foreign ministers.

3. A sovereign is understood to cede a portion of his territorial jurisdiction where he allows the troops of a foreign prince to pass through his dominions.  

· A public armed ship constitutes a part of the military force of her nation; acts under the immediate and direct command of the sovereign; is employed by him in national objects.  Such interference cannot take place without affecting his power and his dignity.

· National ships of war, entering the port of a friendly power open for their reception, are to be considered as exempted by the consent of that power from its jurisdiction.

Scope of Immunity [283]

The immunity of a foreign state is generally regarded as extending beyond the state itself and the head of state to:

· the gov't and all gov't organs

· the leader of the gov't, the foreign minister and other ministers, officials and agents of the state w.r.t. their official acts

· public corporations independently created but operating in effect as gov't organs

· state-owned property

Immunity is granted from all phases of judicial process.  It is not limited to jurisdiction over the merits but is available against attachment before suit and against execution after judgment.

A more restricted concept has developed. Immunity is restricted based on the capacity in which the state is acting. Immunity applies to state activities, not commercial activities.

How do you distinguish?

· Apply "purpose test"

· Apply "nature of transaction" test, ie. buying + selling = commercial. The test is "Is the act, regardless of purpose, essentially a commercial transaction?" (Trendtex)

· No immunity for non-state. private law, acts. ie. if act could have been committed by a private person. (Iº Congresso)

Trendtex Trading Corp. Ltd. v. Central Bank of Nigeria (1977 Eng. C.A.) [292]

· It is a rule of IL that a sovereign state should not be impleaded in the courts of another sovereign state against its will. There is no consensus on this rule. Each country delimits for itself the bounds of sovereign immunity [292].

· Doctrine of absolute immunity has given way to restrictive immunity. So many countries have departed from absolute immunity that it can not longer be considered a rule of IL. It has been replaced by the doctrine of restrictive immunity, which gives immunity to acts of a governmental nature, (jure imperii), not to acts of a commercial nature (jure gestionis) [293].

· If a government departments goes into the market places of the world and engages in a commercial transaction, that government department should be subject to all the rules of the market place. The seller is not concerned with the purpose to which the purchase intends to put the goods [294].

· There is no immunity in respect of commercial transactions, even for a government department [296].

United States of America v. Public Service Alliance of Canada (1992 S.C.C.) [P296]

· Workers were employed by U.S. to work at a base in Nfld. and wanted to establish a union.

· U.S. said, "No way.  We are immune."

· [LaForest]  Determine which aspects of the activity are relevant to the proceedings in issue, and then to assess the impact of the proceedings on these attributes as a whole.  Cannot forget purpose – here purpose is a gov't function of running a defence insulation, t4 immunity should apply.

In Congo v. Venne (1971, S.C.C.) (pre-State Immunity Act), the Congo successfully claimed immunity from a suit for unpaid architectural services [305 N8].

In Iº Congresso del Partido, a Cuban state trading enterprise was delivering cargo of sugar to a Chilean company. While discharging in Chile, a revolution occurred. The Cuban government so strongly disapproved that it ordered the delivery stopped and the vessel to leave Chile. Chile sued for breach of contract. Cuba claimed immunity. While the sale and delivery of sugar is clearly a commercial transaction, that was not critical. Claim to immunity was eventually denied on basis that everything done by Cuba in performing and breaking the contract was done as a ship-owner, not as an exercise of sovereign powers [305 N9].

State Immunity Act [285]

State Immunity Act (as am. 1991) [285-9]

· Section 2 defines "commercial activity" to be "any particular transaction, act or conduct or any regular course of conduct that by reason of its nature is of a commercial character."

· Section 3: Foreign state is immune from jurisdiction of any court in Canada subject to Act.

· Section 4: Foreign state not immune where waives by submitting to jurisdiction of the Court.

· Section 5: Not immune in proceedings relating to any commercial activity of the state.

· Section 6: Not immune in proceedings involving death / personal injury or property damage in Canada.

· Section 7: Exceptions relating to ships and cargo.

· Section 8: Not immune in proceedings involving succession, gifts or bona vacantia.

· Sections 9-13: Procedure and Relief

· Section 11: Separate immunity for execution of judgments

· Section 14: Certificates issued by Secretary of State for External Affairs is admissible in evidence as conclusive proof of any matter stated therein.

· Section 15: Governor in Council may restrict a state's immunity where he feels the immunity / privileges exceed those accorded by the law of that state.

· Section 16: Conflicting provisions in Visiting Forces Act or Foreign Missions and International Organizations Act.

· Section 18: Not applicable to criminal or similar proceedings.

Immunity of State Organs and Property


Mellenger v. N.B. Development Corporation (1971 Eng. C.A.) [306]

· Province of N.B. Is a sovereign state which can claim sovereignty. The N.B.D.C. Can only claim this immunity if it is found to be part-and-parcel of the government. Look to the incorporating statute. The words "constituted on behalf of Her Majesty in right of N.B." are an express indication that the corporation is to act on behalf of the government. On this ground, the corporation is entitled to immunity. 

· Apart from the statute, the functions of the corporation, as carried out in practice, show that it is carrying out the policy of the government. It is its alter ego.

In Ferranti-Packard Ltd. v. Cushman Rentals Ltd. (1980 Ont. C.A.), the New York State Thruway was denied immunity in the Ontario Courts on account of its independence in etablishing its policies and executing its responsibilities. On this basis, even the courts might not be regarded as governmental organs. [307 N1]

Diplomatic Immunities [312]

Functional Theory that diplomats ought to be at liberty to devote themselves to the service of their state. This theory is affirmed by the Vienna Convention (below) in its preamble as the purpose of the privileges and immunities.

Second Theory that diplomats owe no allegiance to the receiving state and consequently are not subject to its laws. [312]

Vienna Convention on Diplomatic Relations [see p.65 supp.]

Foreign Missions and International Organizations Act (S.C. 1991) gives effect to Arts. 1, 22-24 and 27-40 of this Convention [313] It implements the treaty.

· Criminal and civil immunity.

· Immunity may be waived (usually as a PR gesture).

· Immunity extended to families and members of household

· Limited extension to service staff not from host state

· Service staff from host state only get immunity in official capacity.

CHAPTER SIX - STATE JURISDICTION OVER TERRITORY [325]

Introduction [325]

4 Types of Territory:

(1) Under State Sovereignty

· Most of the land and adjoining oceans. Within 12mi - 200mi from coast, coastal state has control over exploitation of resources, but cannot regulate shipping etc.

(2) Res Communis
· Shared common territory for anyone's use or abuse., ie. the high seas beyond 200mi limit.

(3) Res Nullius
· Nobody's territory; unclaimed; no examples left, except possible some areas of Antarctica.

(4) "Common Heritage of Mankind"

· Shared common territory. Incorporates the notion of co-operation and sharing. Includes high sea beds. International Sea Bed Authority is established by treaty.

Land Territory
Acquisition of Territory [327]

When claiming sovereignty over a territory, one must base claim on one of the following:

(1) Discovery

· does not create title by itself

· gives incohate title (if no one has a better claim)

· also requires occupation

(2) Occupation

· 2 concepts:

(i) When you started to occupy, it had to be res nullius.

· At the time when res nullius, a lot of land was already occupied by aboriginals.

· At the time, aboriginals were invisible and treated as such – not the case now (See Taschereau J. in St. Catharines Milling and Lumber Co. v. The Queen).

· Nonetheless, there has been a change of rule – if claim made in the 1800's, it cannot be res nullius (See Western Sahara Case).

(ii) Also had to display the exercise of gov't.

· See Island of Palmas Case.

· Exercise of effective control had to be peaceful, uncontested, continuous, and open.

(3) Acquiescence of other states

· See Note 3, Page 335.

(4) Treaty (a form of acquiescence)

· Involving land, used to follow war.

· Now to do so by force is illegal according to int'l law (Vienna Convention on Law of Treaties).

· Does not apply retroactively.

(5) Cession

· If territory has been ceded validly by someone who had the title to do it, it now belongs to you.

· May be done by treaty.

· Could be done by purchase.

· Granted independence from the country.

(6) Prescription

· Form of acquiescence

· If you have peacefully entered and occupied and previous sovereign allowed you to do so.

(7) Conquest

· Do not sanction now anybody who took land by conquest retroactively.

(8) Natural Accretion

· Territory created by nature (i.e., volcanic eruption)

· Territory changed by erosion

· Significant effect – can also increase maritime zone.

Today, these are mostly used to track the validity of existing claims.

Island of Palmas case: Netherlands v. United States (1928 Arbitration) [see p.328]

· The continuous and peaceful display of territorial sovereignty (peaceful in relation to other States) is as good as title.

· Territorial sovereignty involves the exclusive right to display the activities of a State, and the corollary obligation to protect within the territory, the rights of other States, in particular their right to integrity and inviolability, together with the rights each State may claim for its nationals in foreign territory.

· Title arising out of contiguity: It is impossible to show the existence of a rule of positive IL to the effect that islands situated outside territorial waters should belong to the State whose territory forms the terra firma (nearest continent or island of considerable size).

· Sovereignty based on peaceful and continuous display of state authority over a territory prevails over a title of acquisition of sovereignty not followed by actual display of state authority. [330]

To establish occupation, you must show that when you occupied it, it was res nullius, and that you were there and governing.

Legal Statis of Eastern Greenland Case: Denmark v. Norway (1933 P.C.I.J.) [P352]

Western Sahara Case (1975 ICJ) [336]

· A determination of whether the W.S. Was a terra nullius at the time of Spain's colonization would be possible only if it were establishes that at that time the territory belonged to no-one in the sense that it was then open to acquisition through "occupation." The State practice of the relevant period indicates that territories inhabited by tribes or peoples having a social and political organization were not regarded as terrae nullius. It shows that in the case of such territories the acquisition of sovereignty was not generally considered as effected unilaterally through occupation or terra nullius by original title but through agreements concluded with local rulers.

Territory of Canada

St. Catharines Milling and Lumber Co. v. The Queen (1887, S.C.C) [P339]

· "There is no doubt of the correctness of the proposition ... 'that on the discovery of the American continent the principle was asserted or acknowledged by all European nations, that discovery followed by actual possession gave title to the soil to the Government by whose subjects, or by whose authority, it was made, not only against other European Governments but against the natives themselves. While the different nations of Europe respected the rights (I would say the claims) of the natives as occupants, they all asserted the ultimate dominion and title to the soil to be in the Sovereign." [339-40]

Arctic and Antarctic Areas
The Arctic
· Arctic region is still of considerable strategic and economic importance.

Legal Status of the Arctic Regions [P348]

Antarctica
· uninhabited

· concerns that it may be used for military purposes

· governed by The Antarctic Treaty.

Antarctic Treaty [P353]

Airspace and Outerspace [P357]

Airspace
· You have jurisdiction/sovereignty over your airspace.

· Consensus of 100 km high

· Can exclude people from flying through

· If you fly civilly, you must get permission to land (Chicago Convention on Int'l Civil Aviation p. 357)

Outer Space

· Questions about sovereignty over moon and planets; about resources and exploitation; military usage; who's liable for debris out of sky; for the pollution; space station jurisdiction.

· Relevant Treaties:

· Outer Space Treaty [P370].

· Moon Treaty [P372]

· Convention on Int'l Liability for Damage Caused by Space Objects [P373]

· Principles Governing the Use by States of Artificial Earth Satellites for Int'l Direct Television Broadcasting [P377]

Water Territories
· A state has sovereignty over its territorial sea (12 nautical miles from the baseline) but must allow innocent passage of foreign unless it is prejudicial to security.

· A state exercises full sovereignty over internal and in-land waters.

· A state may exercise sovereignty type functions (i.e. licensing, arresting) in the contiguous zone (12 nautical miles form the territorial sea) provided it furthers your customs.

· A state has no sovereignty in the exclusive economic zone (200 miles form the baseline) but has a monopoly on the resources.  It is still considered the high seas in terms of navigation and it is not the same thing as the continental shelf.

· A coastal state has control over the continental shelf (extension of land under water until the sea bed) to a maximum of 300 miles (there is no sovereignty but can exploit).

· The arcapalagic waters (waters within the baseline circumferencing a group of islands) are treated like the territorial sea however if historically, it has been where int'l boats travel through these waters, then it is an int'l straight through navigation.

CHAPTER EIGHT - STATE JURISDICTION OVER PERSONS [423]

Subject Matter Jurisdiction [424]

Scope of Jurisdiction [424]

Since a state has sovereign authority within its borders, its power to legislate cannot be denied. However, a state may not legislate in violation of its international obligations without being liable under the principles of state responsibility.

Civil Jurisdiction [424]

Customary and conventional law do not set down any general rules placing restrictions on the jurisdiction of domestic courts in civil matters. The exceptions are in the areas of state and diplomatic immunities. The only other standard imposed by IL is that a state must maintain an adequate system of adjudication in civil cases and must apply the rules of private IL where appropriate. Failure to do so may incur state responsibility for the mistreatment of an alien, or for the breach of his human rights.[424-425].

· Extra-territorial exercises of jurisdiction: [see Helms-Burton Act]

Most cases have to do with criminal jurisdiction, but it is possible to arise in tort cases.

Criminal Jurisdiction
The Steamship Lotus: France v. Turkey (1927, P.C.I.J.) [426]

· Collision at sea between two ships. A French ship hit a Turkish ship, killing someone onboard. Turkey attempted to assert criminal jurisdiction over the French captain. France claimed that Turkey did not have jurisdiction.

· The first and foremost restriction imposed by IL upon a State is that, failing the existence of a permissive rule to the contrary, arising from international custom or convention, it may not exercise its power in any form in the territory of another State. Jurisdiction is territorial. [427]

· Apart from certain special cases defined by IL, vessels on the high seas are subject to no authority except that of the State whose flag they fly. In virtue of the principle of the freedom of the seas (ie. no territorial sovereignty), no State may exercise any kind of jurisdiction over foreign vessels upon the high seas. By virtue of this principle, a ship is placed in the same position as national territory... If follows that what occurs on board a vessel on the high seas must be regarded as if it occurred on the territory of the State whose flag the ship flies. There is no rule of IL prohibiting the State to which the ship on which the effects of the offence have taken place belongs, from regarding the offence as having been committed in its territory and prosecuting accordingly [429].

· There is no rule of IL re: collision cases to the effect that Criminal proceedings are exclusively the jurisdiction of the State whose flag is flown. The act in question had its origins on one ship and its effects were felt on the other. These elements are legally inseparable. Each state should be able to exercise jurisdiction concurrently in respect of the incident as a whole. [430]

· Basic rule:

(1) One state may not exercise jurisdiction in the territory of another.

(2) Unless there is some prohibition to the contrary, a state is free to exercise jurisdiction over any matter outside its territory (subject to (1)).

· As example of how these rules can be reconciled, a state may have consented to another's jurisdiction within its territory. It may also apply to events on the high seas, etc.

Bases of Criminal Jurisdiction

6 Categories Under Which a State Can Claim Jurisdiction:

(1) Territorial Principle [431]

· Universally accepted that a state has jurisdiction within its own territory.

· Section 6(2) of the Criminal Code provides that "Subject to this Act or any Act of Parliament, no person shall be convicted ... Of an offence committed outside Canada."

· Sections 465(3) and (4) make it an offence to commit an act outside Canada that is an offence in that place, and to conspire outside Canada to commit an offence in Canada [439 N1].

· Five possible different applications of this principle:

(a) Subjective or Initiatory Principle

· An act may be deemed to have been committed in the place where it is commenced.

(b) Objective Territoriality

· Jurisdiction over offences completed within your territory [see Lotus, supra].

· Rivard v. U.S. (U.S.C.A.) - A Canadian organized smuggling of drugs into the U.S. Federal Court said U.S. had jurisdiction because these acts had deleterious effects within the U.S. Canada agreed to arrest the individual.

(c) Injured Forum Theory

· Whereby the state that has felt detrimental effects takes over the offence.

(d) A state may take jurisdiction when any element of the offence occurs within its borders.

(e) A state may take jurisdiction where it has a reasonable and legitimate interest in doing so compared with other involved states.

(2) Nationality Principle [P432]

· Assert jurisdiction over any crimes committed by nationals of state, regardless of location of the activity.

(3) Passive Personality Principle [P432]

· Focuses on nationality of victim. Assertion of jurisdiction over cases where any national is harmed, e.g. Salmon Rushdi case ("crime against Islam")

(4) Protective Principle [P433]

· Assert jurisdiction over matters prejudicial to state security or national interests. eg. Eichmann (infra) set up home in Argentina. Israeli agents kidnapped him and brought him back for trial.

(5) Universal Principle

· Widely accepted that any state has jurisdiction over crimes that are so destructive of natural order that they threaten global existence. e.g., Hostage taking, hijacking, piracy, war crimes, genocide, terrorism. (marginal cases include drug trafficking) 

· Used for serious crimes where international nature of offence justifies universal repression. 

· Useful in offences covered by multilateral treaties where states to whom the other bases of jurisdiction are applicable, are unwilling or unable to prosecute or extradite.

· Application is based on presence of accused on the territory of the forum state.

· Enables extradition or submission to a state's own authorities for the purposes of prosecution, to be filled.

· Canada uses this basis in a limited fashion in the CCC [434]

(6) By Agreement

· e.g. NATO agreement which grants rights of entry into Canada for US millitary personnel and permits American laws and courts to operate inside Canada on US military bases. Agreement also makes special arrangements for civil claims by Canadians against visiting US personnel. [434]

Libman v. The Queen (1985 S.C.C.) [435] 

· An American organized fraudulent telemarketing scheme in Canada. Canada had jurisdiction.

· Section 6(2) of the CCC (territorial doctrine) has never been rigidly applied in the courts.

· This would provide an easy escape for international criminals.

· In determining whether Canada has jurisdiction for an international crime, "we must... Take into account all relevant facts that take place in Canada that may legitimately give this country an interest in prosecuting the offence. One must then consider whether there is anything in those facts that offends international comity." [437]

· All that is necessary to make an offence subject to the jurisdiction of our courts is that a "significant portion of the activities constituting the offence took place in Canada... It is sufficient that there be a 'real and substantial link' between the offence and Canada, a test well known in [IL]." This does not require legislation. It is in fact the test that best reconciles all the cases [438].

· "Comity" means "kindly and considerate behaviour towards each other." Nothing in the requirements of international comity dictates that Canada refrain from exercising jurisdiction in this case.

Joyce v. English D.P.P. (1946, H.L.) [433 fn 26]

· Deals with "allegiance"

· Britain had a law prohibiting nationals from going elsewhere to "help the enemy". This is OK, but cannot be enforced without the consent of the other country. (ie. you can't send in agents to smuggle a purpotrator back to you.)

Eichmann Case (1961 Dist. Ct. Jerusalem) [439 N3]

· E's war crimes and crimes against humanity occurred at a time when State of Israel did not exist. Crimes were committed in European states against their citizens, and Eichmann too was a foreigner. Israel could not exercise jurisdiction on the territorial or nationality bases, nor on a strict interpretation of the passive personality principle. The court based its jurisdiction on the universal principle, in that war criminals were enemies of humankind (hostis humanis), and secondly on the protective and passive personality principles. 

· The protective principle is used to protect a states vital interests. There must be a linking point between the crime and the state. The "linkin point" in this case was that the crimes were committed against Jews, although no state of Israel existed. Court concluded that the connection between the State of Israel and the Jewish people needed no explanation.

Demjanjuk v. Petrovsky (1985 Fed. 6Th Cir.) [440 N4]

· D was extradited by US to Israel to be prosecuted for crimes against humanity under the same statute as Eichmann. Jurisdictional basis upon which extradition was granted was universal principle.

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation 

[441-2]

· Article 4: Convention applies beyond outer limit of territorial sea, or where offender found in territory of another party State.

· Article 5: Each party shall make offences under Art.3 punishable by appropriate penalties.

· Article 6: State shall take necessary measures to establish its jurisdiction when offence is committed against or on board a ship flying its flag at the time of offence, in its territory, or by its national. State may also establish its own jurisdiction where offence is committed by stateless person resident in that state, where a national of the state is seized, or where offence is committed to attempt to compel the State to do, or not to do, something. Each state shall take measures to establish its jurisdiction where offender is in its territory and it does not extradite him to another state with jurisdiction. Treaty does not exclude criminal jurisdiction exercised in accordance with IL.

Jurisdiction Over the Person [445]

It is a breach of international law for one state to trespass on the jurisdiction of another. Particularly where law enforcement is involved (i.e. secret agent arrests etc. - overreaching jurisdiction). Policy goals of law & order vs. individual rights & due process must be weighed.

Crimes Against Peace and Security [446]

I.L.C. Draft Code of Crimes Against the Peace and Security of Mankind (1991) [452]

Article 6 - Obligation to try or extradite

1. A State in whose territory an individual alleged to have committed a crime against the peace and security of mankind shall either try or extradite him.

2. If extradition is requested by several States, special consideration will be given to the request of the State in whose territory the crime was committed.

3. Paras 1. and 2. Do not prejudice the establishment and jurisdiction of an international criminal court. [453]

Excess of Jurisdiction [460]

United States v. Toscanino (1974 U.S.C.A.) [462]

· Due process obliges a criminal court to divest itself of jurisdiction over an accused whose presence has been obtained as the result of the government's deliberate, unnecessary and unreasonable invasion of his constitutional rights [464].

· At no time during the government's seizure of T did it ever attempt to accomplish its goal through any lawful channels. From start to finish the government unlawfully, willingly and deliberately embarked upon a brazenly criminal scheme violating the laws of three separate countries [463].

· That international kidnappings violate the UNC was settled as a result of the S.C. Debates following the illegal kidnapping of Eichmann by Israeli "volunteer" groups.

· Long standing principle of IL that abductions by one state of persons located within the territory of another violate the territorial sovereignty of the second state and are redressable by the return of the person kidnapped [465].

United States v. Alvarez-Machain (1992 U.S.S.C.) [466]

· A criminal adbucted to the US from a nation with which it has an extradition treaty does not thereby acquire a defense to the jurisdiction of US courts. 

· In the absence of an extradition treaty, nations are under no obligation to surrender those in their country to foreign authorities for prosecution... Extradition treaties exist so as to impose mutual obligations to surrender individuals in certain defined sets of circumstances, following established procedures.

· History of negotiation and practice under the treaty fails to show that abductions outside the treaty constitute a violation thereof. 

· Language of the treaty, in context of its history, does not support the proposition that the treaty prohibits abductions outside its terms [467].

· To infer from this treaty and its terms that it prohibits all means of gaining the presence of an individual outside of its terms goes beyond established precedent and practice.

· Although the abduction was "shocking"... We conclude that it was not in violation of the treaty, and did not prohibit trial in a US court for violations of US criminal laws.

· DISSENT: The manifest scope and object of the treaty itself... Plainly imply a mutual undertaking to respect the territorial integrity of the other contracting party. Confirmed by consideration of the legal context in which the treaty was negotiated... The the Executive may wish to reinterpret the treaty to allow for an action that it in no way authorizes should not influence this court's interpretation. Indeed the desire for revenge exerts a kind of hydraulic pressure... Before which even well settled principles of law will bend... I suspect most courts throughout the civilized world will be deeply disturbed by this 'monstrous' decision.

Canada presented an amicus curiae brief to the USSC condemning the US conduct. Since the decision A-G Reno ordered a Justice Dept. Review of the abduction policy and it appears that the Clinton Admin. has guaranteed an end to such actions abroad [471].

Prior to Charter, courts had no problem with these kinds of arrests and prosecutions [472 N4&5]. No Charter cases have yet had to decide this on constitutional grounds. It is probable that courts would change their attitude in light of the Charter.

Extradition [472]

Extradition results from agreement between states whereby a fugitive is returned to place of trial. There must be an agreement.

Extradition can be defined as the giving up of a person by a state in whose terriroty he or she is present at the request of another state in whose jurisdiction that person is accused of having committed or has been convicted of a crime.

· Can theoretically be carried out based on treaty or reciprocity. 

· No duty to extradite where no treaty. Canada does not grant extradition in absence of treaty.

· Canada has treaties with approx. 40 countries, including Germany, France, Greece, Hungary, Israel, Mexico, Nicaragua, Switzerland, Tonga and USA.

· Treaties create mutual obligations to return accused or convicted persons.

Domestic Legislation [473]

· Purpose of Canadian Extradition Act is to ensure domestic law conformity with external obligations.

· Must be read so as to provide for execution of treaties.

· Treaty prevails where inconsistent.

· Covers all extradition treaties.

· If crime is listed in treaty, but not Act, still extraditable.

· Regulation of procedure is left to domestic law of state where accused is present.

Reasons Behind Extradition [474]

· Protects sovereignty of states and prevents persons escaping justice.

Generally accepted rules of extradition:

(1) A state in whose territory an accused person has sought refuge frequently cannot prosecute him, usually because it lacks jurisdiction over the offense. Thus, extradition utilizes the maxim aut dedere aut judicare (extradite or prosecute).

(2) It is often more practicable for the state where the offense has been committed to try the offender not only for evidentiary reasons, but also because that state is in fact most interested in the offense.

(3) If extradition did not take place and states had no regard for one another's laws, crime would be encouraged.

Extraditable Crimes [474]

· Most serious crimes not of a political nature

· Section 2 of Act defines an extradition crime as any crime that would if committed within Canadian jurisdiction, be one of those listed in Schedule I of the Act.

· In no-list treaties, must be: (a) criminal conduct in both states, (b) subject to minimum punishability requirement.

· Does not matter if crime is listed in Extradition Act itself.

(a) Jurisdiction [474]

· Offence must be committed within jurisdiction of demanding state.

· Section 2 provides that every vessel of a foreign state is within the jurisdiction of that state and is part of that state.

· Jurisdiction includes territory where offence was initiated or consummated. Can also be based on nationality of accused/convict or victim, or territory where effects of offence were felt.

(b) Double Criminality [475]

· Crime must be an offence in both states. Of utmost importance in treaties without extraditable crime lists.

· S. 18(1)(b) provides that offense must be one that, according to Canadian law, would justify committal for trial if committed in Canada.

Treaties set out:

· The crimes / offences with which an accused must be charged (warrant outstanding) or convicted

· Procedure for extradition.

The extradition treaty between Mexico and the U.S. allows a means by which US criminals can be arrested in Mexico and extradited. This kind of cooperation can be reached by bilateral treaty, multilateral treaty (which often deal with international terrorism / hijacking).

The Hague Convention, 1972, gave jurisdiction to assert jurisdiction on crimes committed on an airplane in / landing in / leased in your state. State must either prosecute or extradite for prosecution.

Other "extradite or prosecute treaties: see pp. 441-2, 452-3 above. Problem arises from the reliance on states to adhere to their obligations under these treaties.

There must be a statutory basis for police action under an extradition agreement.

Extradition Act [475]

· Section 3 gives direct application to the provisions of the treaty.

3. In the case of any foreign state with which there is an extradition arrangement, this Part applies during the continuance of such arrangement; but no provision of this Part that is inconsistent with any of the terms of the arrangement has effect to contravene the arrangement; and the Part shall be so read and construed as to provide for the execution of the arrangement...

· Section 22: Minister of Justice can determine if an accused is to be extradited for political crimes or "crimes proper", and may refuse to make an order for surrender. Difficulty arises when crimes proper are carried out for political purposes [477].

· LIST OF CRIMES - [478]

See s. 6(2) of Criminal Code [supra 431]

Canada-United States Treaty on Extradition [479]

Article 1

Each Contracting Party agrees to extradite to the other, in the circumstances and subject to the conditions described in this Treaty, persons found in its territory who have been charged with, or convicted of, any of the offenses covered by Art. 2 of this Treaty committed within the territory of the other, or outside thereof under the conditions specified in Art. 3(2) of this Treaty.

Article 6 - deals with extradition to states dealing with the death penalty

When the offence for which extradition is requested is punlshable by death under the laws of the requesting State and the laws of the requested State do not permit such punishment for that offense, extradition may be refused unless the requesting State provides such assurances as the requested State considers sufficient that the death penalty shall not be imposed, or, if imposed, shall not be executed. [481]

In addition, extradition may be refused because some states refuse to extradite their own nationals. Canada has taken the position that although to do so prima facie violates the right to remain in Canada, extradition is a reasonable limit, even where there is a jurisdictional basis for prosecution in Canada [N2 483].

In Kindler v. Canada (Minister of Justice) and Reference Re Ng Extradition (Canada), S.C.C. Extradites to states imposing the death penalty [483 N3].

Extraterritorial Assertions of Jurisdiction [493]

Examples and Reactions [493]

U.S. Export Controls [493]

U.S. Executive Order in 1982 sought to punish businesses doing business with USSR. It imposed regulations on US-owned companies and their subsidiaries, regardless of their location. EC criticized the order, alleging sweeping extensions of US jurisdiction unlawful under IL.

· Unacceptable under IL because of extra-territorial aspects.

· Territoriality principle - measures clearly infringe this principle since US purports to regulate activities of companies in the E.C. Not under US territorial competence.

· Nationality principle - cannot assert jurisdiction over foreign companies because they have a title "link" to the U.S.

· Traditional criteria for determining nationality of companies confirmed by long practice and by numerous international instruments:

(1) place of incorporation

(2) (2) place of registered office [495]

· Goods & technology have no nationality and there are no known rules under IL for using goods or technology situated abroad as basis of establishing jurisdiction over persons controlling them [496].

Compagnie Européenne des Pétroles S.A. v. Sensor Nederland B.V. (1983 Distr. Ct. The Hague) [497]

· C (French Co.) made contract with S (Netherlands Co.) re construction of Soviet pipeline. S tried to back out because of the U.S. Trade embargo (above).

· In general it is not permissible for a State to exercise jurisdiction over acts performed outside its borders. Exceptions include "nationality" and "protection" principles ("universality" principle N/A)

· The US jurisdiction rule would not appear to be justified by the nationality principle in so far as that rule brings within its scope companies of other than US nationality [497].

· Under protection principle, it is permissible for a state to exercise jurisdiction over acts that jeopardize the security or credit worthiness of that State or other State interests. Such other State interests do not include the foreign policy interest that the US measure seeks to protect. Therefore protection principle N/A.

· Sensors reliance on the US embargo fails.

· Rejected all 6 principles.

CHAPTER NINE - STATE RESPONSIBILITY [521]

General Theory of Responsibility [522]

A breach of international law results in liability to the victim state.

** Three things must be established:

(1) Elements of tort / substantive obligations giving rise to liability

(2) Procedure to be followed to impose consequences on the other state

(3) Remedies

General Principles [522]

I.L.C. Draft Articles on State Responsibility, Part I, Articles 1-4, 19 [522]

· [see Art. 1, 19]

· Article 4 provides that international law, not domestic law, counts. Domestic laws do not protect from international liability. The act must also be attributable to the state and not a separate entity. "Acts" includes omissions.

An act or omission of a private person causing damage to another state may lead to the liability of the individual's home state for failing to properly regulate the actions of its national.

Indirect responsibility: Principle of attribution - can the act of an individual be attributed to the state. State is responsible for acts of officials and organs while they're acting within official capacity.

Illustrations [525]

(a) Seizure or Destruction of Private Property [525]

The Jessie, Thomas F. Bayard, and Pescawha [525]

U.S. ship intercepted British sealing vessel, seized the sealing weapons and detained the vessel. Captain was acting in official capacity as captain of the ship.

(b) Transboundary Intrusions [527]

[see Trail Smelter case - Note 4, p.530] - Matter referred to arbitration. Canada held liable to U.S. for failure to act.

"A state owes at all times a duty to protect other States against injurious acts by individuals from within its jurisdiction." (Eagleton, Responsibilities of States in International Law, 1928) [754]

(c) Protection of State Property [531]

(d) Breach of Treaty [532]

Imputability

(a) General Principles [533]

(b) Acts Ultra Vires [536]

I.L.C., Draft Articles on State Responsibility, Part I, Article 10 [536]

[see text - "even where competence exceeded..."]

It is also possible for one state to perpetrate an offence against another through the acts of a 3rd state.

(c) Acts of Private Citizens and Rebels [539]

I.L.C., Draft Articles on State Responsibility, Part I, Article 11, 14, 15

No state responsibility for individuals not acting on behalf of the state. Not responsible for acts of revolutionaries.

[see text]

Responsibility for Injuries to Aliens [540]

When a person from one state enters another, the visitor owes a temporary allegiance to the host state, and the host state has a responsibility to your home state to give you some degree of personal and property protection.

International Minimum Standard or National Treatment? [541]

Scope of protection to be afforded:

(a) refrain from discrimination? - some states (esp. Asian) use this as sole rule

(b) something more is required? - case law suggests so.

Universal Declaration of Human Rights, Arts. 9-11 [75 supp.]

[see Neer Claim, p.541]

See also Chattin case, infra [546] 

In states where U.D.H.R. rights are not given to citizens, Neer and Chattin suggest that 

visitors are nevertheless entitled to them.

Mistreatment of Aliens [543]

(a) Admission and Expulsion [543]

(b) Detention and Physical Injury [544]

Quintanilla Claim [544]

U.S. liable to Mexico

Noyes case (referred to in Quintanilla) [545]

Failure to protect from physical harm. State would be held to standard of reasonableness. Case raised the issue of whether state was liable for failing to punish perpetrators. Insufficient evidence in this case. 

See also Yeomens case [587] - direct injury by the state. State still held responsible for actions of its officials acting in official capacity, whether they are authorized or not.

(c) Maladministration of Justice [546]

This is where an alien is subjected to a low-standard justice system

B.E. Chattin Claim [546]

Trial was not up to international standards, and amounted to an outrage. 

Mere technical oversight not sufficient to give rise to responsibility.

Standard is that akin to the Universal Declaration on H.R

Misappropriation of Alien Property [548]

This may occur by expropriation, imposition of taxes, imposition of local management. Any case where host state deprives owner of property.

(a) Expropriation [548]

Resolution on Permanent Sovereignty over Natural Resources [550]

· UNGA resolution 1803 (1962) said that expropriation by state was permitted provided it was done for a public utility, national security, or other public purpose (not the dictator's enrichment)

· Expropriation must have been consistent with state law.

· Must not be discriminatory - see B.P. v. Lybia [562, N69]

· Must be accompanied by "appropriate compensation"

Later UNGA Resolution 3281 (1974) provided that:

· Every state has sovereignty over its resources

· Compensation to be paid is a matter of host state's domestic law.

(b) Breach of Contract [556]

Lybian-American Oil Co. case [562]

Is there ever an entitlement to compensation?

· Western view is "of course"

· Competing view is that "we are only starting to get even by taking this stuff". (Usually some compensation is forthcoming so as not to deter foreign relations, etc.)

Is there some International Law standard, or just based on domestic law?

· US position on compensation is that it must be: prompt, adequate, effective and non discriminating.

· In current practice, compensation is usually deferred, if received at all, and is often discriminatory, but in favour of foreigners (ie. locals receive no compensation at all for expropriated property.)

(c) Investment Protection Arrangements [564]

Canadian Export Development Corporation [564]

· Provides insurance against foreign expropriation for new ventures.

Procedural Enforcement Claims [567]

1. Espousal and Nationality of Claims [567]

· State asserting the right must espouse the claim. It is open to the state not to afford this diplomatic protection. State can only proceed if there has been injury to its national. 

2. Exhaustion of Local Remedies and Waiver of Claims [568]

· All local remedies must have been exhausted.

Ambatielos Arbitration [568]

Calvo Clause [570]

Party to contract involving foreign investment inserts agreement that in event of dispute, investor agrees not to invoke diplomatic protection.

North American Dredging Company Claim [571]

It is the home state's right, not the individual's. So calvo clause is of no effect if the state presses the claim.

Canadian Practice [572]

Remedies [575]

· In tort: damages, injunctions, declarations

· In international law, reparations (restitution, injunctions, specific performance), satisfaction (public declarations)

General Principles [575]

· Idea is to put aggrieved party in position it would have occupied have the wrong never occurred.

I.L.C., Draft Articles on State Responsibility, Part II, Articles 1-13, 16 [575]

· Article 10 provides that you can only engage in self-help where all other means have failed; Only if it doesn't hurt a 3rd party state; Self-help remedies do not extend to granting of diplomatic immunity.

[see art. 9]

Reparation [579]

The Lusitania Cases [579]

Chorzow Factory (Indemnity) Case [581]

Self-Help [586]

(a) Retortion - you withdraw assistance to a state as a consequence of its breach

(b) Reprisal - "a breach for a breach" (lex tallionis)
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