Property Outline

What is property?

-If the law is willing to protect it (anything you have a right to protection by law); If allowed to exchange it, then it is property.

I. Acquiring Property by Gaining Possession

a. Capture 

i. “First-in-time rule” Pierson v. Post: Property of wild animals is acquired by occupancy only.  Mere pursuit does not constitute occupancy, nor does it give pursuer any legal right to the fox, must capture it.  Wild animals only, domesticated animals have societal value and therefore rule doesn’t apply.

1. Policy: Fosters competition: reward person who actually caught the fox, not merely pursued it, encourages person to create most effective procedure.  Also, would lead to excessive and unclear litigation (who was chasing first?).  Less claimants, only person w/ possession.  Follows Locke’s “theory of labor”.

2. Dissent: Usage of hunting sportsman should have been looked at, better expertise than court.  More fair.  Also stated pursuer should have a reasonable prospect of catching it (incentive based argument: want people to hunt foxes).

3. Case avoids the situation where there is mortal wounding.  Gilbert’s says that mortal wounding and continued pursuit is enough if practically certain it will be caught.

ii. Custom

1. Ghen v. Rich: Custom, in some trades, may dictate a deviation from general rule.

a. Facts: dealt w/ whaling trade, where they would shoot the whale, it would sink, and rise in 2 days.  Trade usage: killer gets it, finder gets small fee.

b. Reasons for distinguishing from Post (general rule):

i. This is a trade, and there is trade usage.

ii. The case deals with mortal wounding and no continued pursuit (impossible for there to be continued pursuit).

iii. Technology: identifying marks on harpoon allow identification of killer.

c. Policy reasoning

i. Impossible to collect whale once shot (impossible for there to be continued pursuit).

ii. Not rewarding the killers (the hard part) would discourage whale hunting.

iii. Constructive Possession: (Rationi soli): if hunter catches the fox on my land, I can sue for ownership.  Reasoning is to discourage trespass.  Doesn’t apply if you allow public onto your land.

1. This includes minerals, but when they escape, the general capture rule applies.

iv. Doctrine of Relativity of Claim: many have claims to property, best claim wins.

v. Interference by competitor & non-competitor

1. A person who’s intent is not to capture the animal cannot interfere with one in the process of entrapping animals Keeble v. Hickeringill. 

a. Facts: guy sets up decoy pond for attracting ducks.  Jerk comes and scares them off by shooting shotgun.

2. If interference is by someone of the same employment (also trying to kill ducks by setting up decoy next to plaintiff’s) however, then no action will lie.  This is because that person has as much liberty to make and use decoy as you.

3. Court also states that an action will always lie when a violent or malicious act is done to a man’s occupation.

4. Court also considered whether there was rationi soli, but then avoided the question.  Also, 37 states have enacted anti hunter harassment legislation.

vi. Demsetz Article: “Toward a theory of property”

1. Property rights arise when it becomes economic for those affected by externalities to internalize benefits and costs.

2. Externality: Benefit or detriment to others that is ignored by decision maker.

3. Internalization: taking into account things that were externalities.  When something causes an externality to no longer be an externality.  

4. “Tragedy of the Commons”: Demsetz feels that communal ownership will lead to this.  No one has a strong enough incentive to overcome the feeling that if they don’t do it, someone else will and they will end up poorer.  Therefore, incentive to hoard as much of the resources as you can while the getting is good.

a. Solutions

i. Negotiated agreement: possible to have everyone agree to abridge their rights if negotiating and policing costs are zero.  Problems with this:

1. Transaction costs: anything that interrupts free negotiation.

2. Free-Rider problem: Mindset that someone else will handle problem, so I don’t have to do as much.

ii. Regulation: by gov’t, such as taxing excess hunting.

iii. Profit sharing: could create free-rider prob

iv. Privatization: D says that this reduces externalities, in contrast to communal property, which increases externalities.

b. Privatization

i. Has externalities that are more simple, therefore easier to solve.  Ex. Grazing on your land can only be diminished by your cattle.  No incentive to have them eat more.  Ex #2: only have to negotiate w/ neighbors, not whole town.

ii. Will reduce transaction costs

iii. Not always a solution, for instance, when animals move around too much, won’t be fixed by privatization.

c. Internalizing externalities: offer to pay or threaten to take away.  Offer to pay for something or fining someone for something forces them to take the externality into account, thereby internalizing it.  May have no effect on behavior.

d. Kose’s theorem: if there are no transaction costs, it doesn’t matter what legal rule you adopt, the outcome will be the same anyway.  Not in terms of money, but in terms of behavior.

e. Not every form of communal property will result in “tragedy of c”.  Won’t when resources are unlimited or when owners know conversation is crucial.  Ex. The ocean: no one worries about anyone taking water out of it, because it is so large.

b. Find

i. General Rule (Relativity of Title): Finder has a property right as will enable him to keep it against all except for the rightful owner, if found.  Armory v. Delamirie.  Rightful owner is also previous legal possessor (because sometimes difficult to prove rightful owner).

1. Policy reasoning:

a. Fairness: get it back to original owner.

b. Reward finder (encourage finding)

c. Efficiency (someone should make use of it)

d. Minimize litigation & discourage trespass.

e. Against all except true owner because if finder were given absolute rights, it would complicate differentiating between someone who found it and someone who stole it.

f. Would also lead to people taking extreme precautions against “losing” their property.  Ex. Leaving a book on table for bathroom break may be “found” and finder gets absolute rights.

2. Exception: if case of dispute between a prior wrongful possessor and an honest subsequent one, courts regularly prefer the latter.

ii. Rule for items found on private property:

1. Invited guests: Give ownership to the person who is closest to real owner.  Ex. dinner at my house, Paul finds rare coin that is not mine in back yard.  He must give it to me.  This rule applies even more stringently when it is something attached to the land.

a. Reasoning: should be retained by person in place where rightful owner will likely come looking for it.

b. Deters snooping or trespassing.

2. Employees: anything found while working goes to employer.

iii. Rule for items on property open to the public.  Mislaid vs. lost items: 

1. If item is mislaid (intentionally placed where found), belongs to owner of the real estate.  If lost (accidentally dropped), it belongs to finder.  McAvoy v. Medina.  Owner of real estate must take care of the object.

a. Facts: customer in barber shop finds wallet on table.

b. Reasoning: barber in better position to find previous owner who may ask him for it.

2. Difficulties w/ rule

a. Removes the incentive of finder to reveal the find.

b. Rule should be same as for lost property.

iv. Don’t need complete possession if special circumstances.  “Hoel” case where the Hoel family found money scattered on road.  Called the cops, who forbid them to touch it.  Police dept tried to keep it, claiming they never had possession.  Hoel’s win, because they would have taken actual possession if allowed to.

c. Adverse Possession: once complete, bars owner from bringing suit against adverse possessor.  AP now must bring a quiet title action in order to obtain ownership.

i. Elements

1. Exclusive possession: can include groups, so long as real owner is not among them and not general public.  Possession may mean enclosure, cultivation or improvement (varies by state).  Van Valkenberg v. Lutz: failed because no enclosure, no improvement.

a. Constructive possession: only a piece of the land.  In some jurisdictions, might give you the whole.

2. Open and notorious: sufficient if reasonable person were to become aware of situation.  SOL doesn’t start until open & notorious.

a. New Jersey rule: when intrusion is of a small area and not clearly apparent to the naked eye, it is not open and notorious.  Mannillo v. Gorski.  In this case, SOL will only run against owner if he has actual knowledge of intrusion.

i. Facts: fifteen inch intrusion was not open and notorious.  Sometimes courts will force sale of small piece of land in dispute.

b. Basic holding: use and violation must be open and notorious.

3. Continuous: can’t be occasional use.

a. Use of a summer home for every summer during statutory period is continuous (5 consec summers).  Howard v. Kunto.  Analogous to anything that is used for certain seasons (cabin for hunting season).

4. Statutory period: five years in CA for real estate (two years for personal property), shrinking trend throughout the nation.  Starts to run only after all elements are met.
a. Court’s allow the tacking on of time for AP as long as previous possessor was not forced off land.  Howard v. Kunto.  If possessor voluntarily transfers interest (physical possession), then there is privity of estate between the two and tacking is allowed.  If involuntary, tacking not allowed and new possessor must start over. 
i. Policy
1. Continuous: It does not matter who is on the land, just that someone or series of people are occupying towards AP
2. Market: Tacking doctrine creates a market for time- person can sell their time towards AP; buying the chance to take title
b. Change in real owner
i. Change in ownership doesn’t stop SOL from continuing.  

ii. Reasoning: reward occupier; encourage new owner to look into and monitor land.

c. Changes in law:

i. If state extends AP SOL, then must meet the new one.

ii. If state shrinks it, it takes effect from that point on.  Not retroactive.

5. Hostile: without the owner’s consent (reason why rented property can’t be adversely possessed).

6. Claim of right (claim of title): adverse possessors beliefs and plans.  In some states you must be an innocent adverse possessor.  In CA (majority rule), it doesn’t matter what state of mind is.  In other states, you have to have planned to do it.  Also why failed in Van Walkenberg v. Lutz.

a. Good faith rule: states that you had to do it mistakenly; actually thought it was yours.

b. Bad faith rule: states that you had to do it w/ knowledge and intent to AP.  (this is Maine rule).

c. New Jersey rule: see above.

7. Taxes: in CA you must pay property taxes during the years you adversely possess property.  Only applies to entire lot disputes, not border disputes.  Reasoning:

a. Another way to prove AP

b. Gov’t wants someone to pay taxes.  $$$$.  Plus, AP won’t have to pay back taxes.

ii. Personal Property

1. Traditional rule: same as AP except shorter SOL.

2. General rule: SOL will not begin while the true owner diligently seeks the recovery of lost or stolen property.  This permits owners who use reasonable efforts to report, investigate, and recover property to preserve their rights to title and possession.  O’Keefe v. Snyder (Discovery rule).  Owner who doesn’t diligently look for lost or stolen property = SOL begins (determined on when they should have found it).  Also begins once diligent owner finds location of property.

a. Transfer of title is therefore only legal if either bona fide buyer investigated property’s status while buying from a private party or bought from a recognized dealer.

b. Rule (in O’keefe) also changed the burden of proof.  Under the discovery rule, burden is on the owner as the one seeking the benefit of the rule to give reason for deferring the beginning SOL.

c. UCC 2-403 (pg 167): someone who has voidable title can transfer good title to a good faith purchaser.  Voidable title is where one party has the power to void the contract and the other does not.  (i.e. Colombia house cd deals with minor.  Colombia house cannot enforce K, but minor can enforce.)  Second part of UCC is that, if the product is entrusted to a merchant, that merchant can transfer good title to a buyer in the ordinary course of business.

3. Reasons why more complicated than real property

a. For real estate, old evidence is much more usable than for personal property.  You can do a search of public records.  Good or public records not often kept for personal property.

b. Personal property is much more likely to be lost or stolen, much greater incentive to bring suit swiftly.

c. SOL therefore, is shorter for personal property than real estate.

d. Use of PP in way that is open and notorious is much more complex and unpredictable.  How to monitor lost earrings?

4. Entrusting

a. If real owner voluntarily entrusts good with merchant, who deals in such goods, then a good-faith buyer becomes the real owner.  Applies regardless of the deal w/ merchant; entrust at own peril.
b. Not available for thieves.

c. Real owner has a cause of action against merchant, but can’t get the good back.

i. Reasoning:

1. Don’t want to punish good faith buyer who had no reason to know.

*NOTE: can’t be done against government because it would punish all citizens + would cost much more in taxes if gov’t had to monitor all land.  Some jurisdictions allow it if for a very extended period of time.

iii. AP and Life Estates

1. Can person w/ future interest evict adverse possessor once that interest comes to fruition? 

a. Ex.  A owns property.  Grants a life estate to B.  X has been living on property for 15 years (10 year SOL), A dies.  Can B evict X?

2. Rule depends on when the adverse possessor got there.  If he got there before life estate was created, then SOL runs against both.  If he got there after its creation, then B gets a new SOL

a. Ex. X gets there one year after creation of life estate to B.  A dies 15 years later.  Can B evict X?

i. Yes, B gets new SOL.

iv. AP and disabled owners

1. Law will regard owners as disabled if unable to monitor their land and therefore extend the SOL for them: 

a. Military, in prison, insane, or being a minor.  

b. Exact length varies from state to state.  Can be complete immunity for a while, sometimes a more complicated statute.

c. Need to satisfy both SOL’s.  One for normal people and one for disabled.  In other words is SOL is 5 years, plus 10 years after liability ends, then you must wait until ends plus 10 years.

v. Policy reasoning

1. Efficiency: want someone to use the land, don’t want it wasted (abandoned buildings).

2. Fairness: if you live on property for years, not fair to ask you to tear down your house and leave.  Good faith: if really thought they owned it, unfair for them to spend money on improvements then lose it.

a. Criticism: not fair to original owner.

3. Incentive to monitor property 

4. Incentive to settle disputes early, while evidence is fresh.

5. To protect title: if you can’ t officially prove ownership, you can still hold your property thru AP.

vi. Cons

1. Doctrine developed during industrialization for efficiency reasons, but maybe not good in today’s world because of anti-planning, anti- environmental effects.

a. Anit-environmental: someone may have purchased land to lie fallow.  (rain forest).

2. More social good if people buy and sell.

3. Encourages stealing

4. Wasteful security measures (fences, etc.)

5. Anti-constitutional: right to property

6. No transactional history

7. Unfair to owner.  Takes advantage of those ignorant to the law.

vii. Color of title: 

1. Rewards adverse possessors who were in good faith with good reason.  Ex. deed or will that looks valid.  Benefits of this: shorter statute of limitations given by courts when color of title, declares that use of any part of described realty in this deed gives you all of it.

viii. Adverse Possessor’s rights:

1. AP has an interest, that of possession, which is transferable. Howard v. Kunto.

2. Can evict a subsequent possessor (first in time), but has to right against real owner.

ix. Typical AP cases

1. Aggressive trespasser: intentional

2. Lot lining cases: fence over property line. 

3. Wrong lot problem: A owns B’s,  B owns C’s etc.

4. Prescription: not AP, an easement.

d. Creation

i. Although no property rights in creation of things like the news, there are property rights among competitors.  INS v. AP.

1. Facts: INS was stealing the news directly from AP, publishing it, and selling it first.

ii. Not general doctrine, however, as the court said in Cheney v. Doris Silk.  Rule: courts commonly allow copying and imitation to avoid monopolies and encourage competition.  

1. Prevention of all imitations gives the creator of a property a monopoly; this is unconstitutional because this can only be done by Congress. 

2. Distinguished from INS because this did not constitute unfair competition, as people are still willing to buy expensive chet because they are snobs.  Expensive silk manufacturer will still sell product because of name brand.  Unlike INS won’t be driven out of business and incentive to create will still be there.

3. Also seen in Smith v. Chanel: court stated that the company could claim to be the equivalent of Chanel, as long as consumers could tell the difference between the two and therefore are differentiating your product as a knock-off.  Can’t copyright scent.

4. Brand loyalty is important in these cases, not in INS case.

iii. Internet IP:  Can’t “cyber squat” by intentionally taking a domain name that will obviously be used by another company (bad faith).  Virtual Works v. Volkswagen.  Governed by Anticybersquatting Consumer Protection Act (ACPA).

1. Different than first-in-time rule because we don’t want to give incentive for people to rush and register domain name.

2. Different than Chanel because there is no profit from Virtual Works having domain name.

iv. Policy:

1. Protect creation in order to reward labor.  (In news case: AP might stop working so hard to get the news).

2. With intellectual property, courts attempt to find the balance between protecting the creator in order to give incentive to create something first, and allowing cheap knock-offs that won’t lessen incentive.  Allow reap where they haven’t sown as long as it doesn’t shut down the market.

3. Give consumer the best product at the lowest price thru competition.

4. Motivations for awarding property rights:

a. Give property rights in order to give incentive to continue behavior.

b. Award property rights to those who do hard work and do useful things because they deserve to reap rewards of efforts.

II. Property Rights and Remedies

a. Intro: When people buy property, expect certain things-

i. Use: not absolute, or else would infringe on others

ii. Sell or give: limitations include blood, babies, organs, things made out of endangered species, and fraudulent conveyance (selling things before declaring bankruptcy. 

iii. Exclude: most close to being absolute

iv. Destroy: exceptions = historic art, landmarks

b. The Rights to Use and Quiet Enjoyment: Nuisance
i. Doctrine: Nuisance is a substantial non-trespassery invasion of use and enjoyment of land.

1. Substantial: means that it should not be trivial.  Something as small as a shadow is not enough to be a nuisance.  Miami hotel case (Shadow caused by defendant’s newly constructed building cast shadow over hotel swimming pool).  Court’s also ruled that amusement parks’ lights late at night were not a nuisance to plaintiff, a drive-in, even though they interfered w/ business.

a. Generally speaking, nuisance law protects ordinary uses, not abnormally sensitive ones.  

2. Non-trespassery: not a trespass (physical).  Court’s distinguish by saying that something big (rock, water, person) is a trespass, something small (dust, smoke, fumes, light, noise) is a nuisance.

3. Invasion: must actually invade property

4. Use and enjoyment of land: means that it must actually annoy you in the use of your property.  (doesn’t apply to personal insults).

a. Unintentional: Must be negligent, reckless, or abnormally dangerous activity. 

b. Intentional: must prove that it is also unreasonable, using the test below.  Intentional nuisance when the person knows that it is substantially certain to result from his conduct (unintentional nuisances are very rare).  Morgan v. Penn Oil.  (note: not strict liability like other intentional torts (trespass), balancing).

i. Traditional rule: prove there is substantial harm

ii. Modern trend: looks more like negligence balancing.  Therefore, don’t just look to see substantial harm.  Weigh the size of the harm with the benefit to public good.   Harm must outweigh benefit.

1. Policy reasons for modern trend.  Why balance an intentional tort?:

a. Social good: nuclear power plant creates a small nuisance, but provides power for thousands.

b. Too many affected: transaction costs are high, therefore negotiation is difficult.  Courts will probably give better solution.

iii. Burden of proof (nuisance remedies)

1. Injunction (Property rule): If plaintiff wants an injunction, must show harm outweighs benefit.  Boomer v. Atlantic Cement.  Shutting down of cement plant would lead to disparity of economic consequence.  Plant worth too much to be shut down for small, but substantial nuisance.

a. Advantages: removes idiosyncratic and wrong valuations of land.  May lead to more negotiation.

b. Disadv’s: Encourages holdouts.

2. Money damages (liability rule): If plaintiff wants money damages, and burden of damages will not completely stop the activity, must only show substantial harm.  Substantial harm + won’t run them out of business.

a. “Permanent Damages”: past damages combined with future damages.  Therefore the case will not be brought back in the future.  Goes along w/ motive not to issue injunction.

i. Policy disadv’s: may increase/decrease = over/under compensate.  May kill incentive to stop nuisance.

3. Inalienability rule: applies to things that you can’t bargain away (ex. warranty of habitability).

ii. Nuisance per se vs. nuisance per accidens

1. Per se is actionable, no matter how small or reasonable.

2. Per accidens: acceptable in some places, but not in this particular place.

iii. Intentional vs. Non-intentional

1. Unintentional: actionable when negligent, reckless, or ultra-hazardous.

2. Intentional: look to tests above under 4th element.

iv. Calabrisi article

1. Three kinds of rights: property, liability, inalienability rights. Really five, because property and liability rights for π & ∆.

a. Property right: one that cannot be taken away without consent.

b. Liability right: can’t be taken away without compensating for the loss.
c. Inalienability right: can’t be taken away even with consent. 

Chart:    

	
	Π Wins
	Δ Wins

	Property Rule 
	Injunction


	No remedy – protects right to use property as owner desires; case dismissed

	Liability Rule
	Permanent damages (in $$) set by court rather than by Π; Shut down or pay $$
	Paid injunction: court tells plaintiff that he has a right to shut down activity, but must compensate person whose activity is stopped.  Case dismissed unless Π can pay enough to Δ for an injunction. Factory gets shut down, but plaintiff pays them $1 million.  Prevents unjust enrichment (Spur industries v. Del Webb): condo developer buys land next to pig farm.  Can’t sell newly built condo’s, sues the pig farm for nuisance.  Didn’t want to unjustly enrich developer, so said there should be a paid injunction.


v. Coase’s Theory


Case 1






Case 2

П = $1 M       Result = continued pollution

П = $10 M    Result: factory shut dn

Δ = $3 M
Risky = injunction (strategic neg)
Δ = $3 M
Risky = No remedy

Δ Wins
Best result: no remedy

П Wins
Best result: injunction

1. Coase argues that any remedy should result in same outcome. E.g.: If we grant injunction in case #1, Δ’s will pay Π to get out of injunction (more than 1, less than 3).  If court gives no remedy, no bargain will be struck (cont’d pollution), If $$ damages then D will continue (if can pay), If paid injunction then P won’t pay b/c would have to pay 3M and only worth 1M to them.
a. Even though it will all lead to the same outcome, important to choose which one to use because of financial justice.
2. Doesn’t always work: there could be holdouts or judges mistakes.  Injunction risky in case one because strategic negotiation tactics could shut down factory because defendant may not be able to buy injunction from plaintiff.  

a. Money damages allow us to pursue equity and efficiency goals, both parties get something.  

b. Use liability rules if confident in damages, but not certain as to whether there will be a settlement.

c. If doing more harm than good, Restatement says to grant injunction.  Give injunction only in Case 2.  If plaintiff can’t prove that defendant is causing more harm, then grant money damages, unless it will shut down the business.  

i. Damages protect efficiency by not shutting down business and protect equity by awarding damages to plaintiff.

d. There is a range where mistaken calculations will still lead to an efficient outcome, but can go beyond this range.

vi. Policy: Property vs Liability Rules

1. Property Rule

a. Pro’s:

i. Risk of mistake gives incentive to negotiate prior to trial.

ii. Takes away the problems w/ setting a price in damages.  Less mistakes (this is why this should be used when the winner is clear).

iii. Can take societal damages into account, whereas w/ monetary, not supposed to.

b. Con’s:

i. All or nothing: must be absolutely confident who winner is.

ii. Winning defendant may refuse to renegotiate. 

2. Liability Rule

a. Pro’s:

i. Encourages negotiation after trial, therefore, more likely to be negotiated agreement.

ii. Compromise means each party gets something.

b. Con’s:

i. May over/underestimate, miscalculate damages.

ii. No incentive to reduce societal harm

iii. Encourages free-riding

iv. Difficult to balance societal harms because you can’t put a number on it.

vii. Deciding factors in nuisance cases

1. First in time: if polluter was there first, should be taken into account

2. Societal: best use of property for society.

3. Distributive justice: protect poor from corporations

4. Award the property right to party that values it less: This will encourage negotiations.

c. The Right to Exclude
i. Introduction: What is at stake?

1. Money: Using Disneyland as an example – livelihood would be at stake if they couldn’t put up a fence; Duty not to Trespass; i.e. landlord and tenants

2. Power: i.e., union organizers want access to workers in a plant – can factory owner tell organizers to leave OR can pro-life advocates go into abortion clinics and speak with women

3. Race, sex, religion: Ability to keep people out of country club, neighborhood, restaurant just b/c of these things
4. Privacy: Not possible w/o the right to exclude
ii. Doctrine doesn’t give you absolute rights, but compromises with your right to enjoy property.  Like nuisance law in that it deals with right to use property as seen fit and for personal enjoyment.

iii. Usually should result in injunction because rights to exclude deal w/ limited parties who can easily negotiate, therefore no need to waste courts’ time.

1. There are exceptions to this in the name of balancing between freedom of speech and right to exclude.

iv. Early cases:

1. Why not let the market take care of this? Because there are external factors: State v. Shack.

2. If performing government functions, can’t exclude in order to censor someone.  Marsh v. Alabama.

a. Reasoning: dealt w/ important const rights, no alternate means, and landowner’s didn’t have good reason to exclude.

3. No right to go onto private property and protest.  Hudgens v. NLRB.  Unless you have a damn good reason and no alternatives exist, no right.

a. Overruled Logan’s rule that freedom of “effective” speech outweighs right to private property.  No right to “effective” speech.

b. Overruled Logan, can’t protest in front of store even if related.  Can’t protest in front of a site that is not the direct cause of it.  Logan Valley Plaza.  Can’t protest inside a store, because this will constitute coercion.  

i. Distinguished from Keeble (duck pond case) because this deals w/ freedom of speech, not malicious injury to business.  Also, not competition.

4. No right to access private property for general public protests (Vietnam War) when adequate alternative means available. Lloyd Corp. v. Tamer.  

5. Rule from these cases: only time you have a constitutional right to go on private property to speak, is in a private town, as seen in Marsh.  If you want to speak, seek permission or buy it (ads).  No federal freedom of speech against the right to exclude.

v. Pruneyard v. Robins:

1. CA statute allowing trespass for limited free speech purposes.

2. Defendant goes onto shopping center and protests.

3. Difference with many other cases is that a mall invites the public onto land, not complete exclusion of intruders.

4. Court rules that state has authority to create such a statute; if they want trespassers to be given the right to protest on private property that is ok.  This is why it’s distinguished from Lloyd, because there is a state constitutional provision.  CA reads the constitution to provide this right, even though the SC has ruled that the 1st amendment doesn’t give one the right to protest at malls.  

5. Pruneyard argues that this messes w/ their 1st, 5th, and 14th amendment rights.  1st = right not to have to take a stance on issue = free speech.  5th = takings.  14th = deprivation of prop w/out due process. 

6. Policy: If on legislature, would you vote to overturn Pruneyard?  Concerns:

a. Hurt mall business.  Economics in many of these cases.  Very important to protect shopping  & owners.

b. If this right is taken away, only the rich will be able to have their voice heard thru ads.  Protect poor people’s rights and tyranny of majority.

c. On the other hand, if this is so important, it should not be borne by mall owners.  Gov’t should just raise some money to allow poor people ad money.  Slippery slope: if given this, should be given free television spots, etc.  The argument against this, is that the malls are the places that have destroyed other gathering places.

d. Motive in Pruneyard is not just getting attention, but signing petitions.  Therefore, there is a need for individual interaction.

e. Consider why want access/exclusion, and need versus alternatives.  Just because it is the best place to protest doesn’t give people the right.

f. Malls are all equally disadvantaged.  Besides, open to the public, therefore there are not strong private property rights.

7. This case sets out rule in CA that people have a right to inexpensive free speech, like a mall.  Many states now protect solicitors in malls through state constitutional guarantee of free speech.

vi. Can’t use the right to exclude to isolate someone against their own well-being or dignity.  State v. Shack.  Representatives of government or local services (including charitable groups) may enter upon premises to seek out a worker.  Human values are of paramount concern in a system of law.  Property rights not absolute.

1. This should be balanced against the burden of land owner.  In this case, didn’t cost farm owner profits.

2. Farm owners can’t prevent doctors, lawyers, family, media or peddlers from seeking migrant workers.  Right to trespass w/ notice to owner.

3. Employer’s can’t prevent union reps from seeking employees votes, no right to exclude.

vii. Racially restrictive covenants violate the 14th amendment.  Shelly v. Kramer.  Brought to court by excluders, in order to get enforced, therefore court could rule on it.  Judicial enforcement = discrim

viii. Things dealing w/ the right to travel have no right to exclude based on race.  Bell v. Maryland (case dismissed = non-binding).  Court made it seem public clubs could still discriminate.  Facts: 12 students sat down at restaurant where they knew they wouldn’t be served.  Arrested.

ix. Derek Bell essay:

1. Argues that anti-discrimination and exclusion rights should be abolished.  This is better because it is good to know who your enemies are (as opposed to those simply obeying laws), desegregation isn’t working, and we could use the money on better things.

III. Other rights and limitations

a. Alienability: right to transfer, give, sell, or destroy.

i. Limits: can’t sell babies, organs, or some guns.

ii. Bankruptcy: fraudulent conveyance- selling property for cheap before declaring bankruptcy.

iii. Can’t destroy some property due to environmental regulations.

IV. Transferring Property Rights: Traditional “Private” Transactions

a. Estates
i. Intro:

1. Two types of property interests

a. Present: property you control now.  Six types (fee simple abs, fee tail, FS determinable, FS subject to cond subsequent, life estate, term for years).

b. Future: property you control or will control in the future.

2. Fee tail has been abolished in most jurisdictions.

3. Term for years is another name for a lease.

4. Heirs don’t exist while person is alive, only after death.

5. Intestacy statutes: give order of people inheriting in case there’s no will.

6. Words of limitation: what interest person gets, designates what type of estate is created.

7. Words of purchase: who gets the property.

8. Dead hand control: ability to control use or dispossession in the future, once you’ve lost present interest.

ii. Fee Simple Absolute:  Fee means interest in real estate.  Simple: potentially infinite duration.  Absolute: no one who currently has a future interest in property.

1. Most absolute form of ownership there is: no restrictions on use of property.

2. Nothing inherent telling you when you have to sell or give away property, or to whom.  May last forever, largest estate in terms of duration.

3. Can therefore give it away during life.  If owned at death, it passes under will or descends to heirs.

4. Creditors may reach fee simple and sell it to pay debts.

5. Traditional formula for writing fee simple absolute: “To Bob and his heirs”.  These words are now optional.  Now you can use any words that plainly convey your meaning. Today, it is presumed to pass the largest estate the grantor or testator owned.  Bob’s son would inherit land from Bob if he owned it at his death, but Bob’s son had no interest during Bob’s lifetime.

6. Issue: means children, grand-children and all further descendants.  Rule for a person who dies intestate (w/out a will), is that the decedent’s real property descends to his or her heirs.  The order is first issue, and if no issue, then parents, and if none, collaterals.

a. Per stirpes: if a child predeceases the decadent, the issue represent the child’s portion.  Grandchildren do not take if parent is alive.

b. If decadent leaves spouse and children, the spouse gets half and the children split the other half.  This is first issue.

c. Adopted children inherit from their adopted parents.  In some jurisdictions they may also inherit from their natural parents.

d. Children born out of wedlock inherits from mother and if paternity is proved, from the father as well.  (There is a great variation from state to state about the inheritance from the father).

e. Stepchildren do not take.

f. Ancestors: parents usually take as heirs if the decadent leaves no issue.  If only spouse, may be half for parents, half for spouse.

g. Collaterals: All persons related by blood to the decadent.  If no issue, spouse, or parents, decadents’ brothers and sisters will take.

h. Escheat: if a fee simple owner dies w/out a will or heirs, property escheats back to the state.

7. There are no restrictions on a FSA, and there can be none put on the transfer of one.  Ex.  If I say “to my granddaughter Daniela, and to her heirs on her father’s side”, Daniela’s FSA can be inherited by her heirs on her mother’s side.  Daniela has the power to give clear title.  I can’t create a new type of inheritance.

iii. Fee tail: A grant of property that you can keep for your lifetime but upon your death is automatically given to your descendants (kids) and upon their death it goes to their descendants until there are no more children.  Can’t ever sell it.

1. This is so children can’t sell property (don’t want them to sell it and blow money).

2. Problems: disagreements among descendants, inability to sell, creditors can’t claim for collateral (so creditors get defrauded or won’t lend to begin with), favors dead over living, and spouse can be left landless if survives you and there are no kids.

3. “To Bob and the heirs of his body”

4. Adverse possession: same rule, if ap begins before fee tail created, goes against all future interest holders, if ap is after, goes only against current owner.

iv. Defeasible Interest: give, sell, or will property to someone on a condition.  May last forever, or may come to an end upon the happening of an event in the future.  Called “fee simples” because they have the potential for infinite duration.

1. Difference between this and a covenant: all about remedies; breach of covenants results in damages or injunctions.  Breach of defeasible interest reverts property back to drafter.

2. Two types of defeasible interest:

a. Fee Simple Determinable (aka special limitation):

i. Fee simple so limited that it will end automatically when a state event happens.

ii. Temporal (time): “while”, “during”, “so long as”, “until”.  These are words of limitation.

1. Using those words or language providing that on the happening of a stated event the land is to revert to grantor.

iii. Ex. “O conveys to X so long as premises used for school purposes.”  May last forever, but if land ceases to be used as prescribed, fee simple will end (determine) and revert back to grantor, O.

iv. Ex. “to X for solely for school purposes” = FSA, not determinable.

v. Transfer: can be transferred like any other fee simple, as long as stated event hasn’t happened.

vi. Adverse Possession: begins immediately after FSD automatically ends.

b. Fee Simple Subject to Condition Subsequent
i. Fees simple that does not automatically terminate, but may be cut short or divested at grantor’s election when stated condition happens.  

ii. Conditional: “on condition”, “if you don’t build a second story”, “but if”, “provided, however”.  These are words of condition.

iii. Ex. “O to X, but if the premises are not used for school purposes, the grantor has a right to re-enter and retake the premises.”  Note: not automatically terminated, but there is a right of entry (power of termination).  Estate continues until grantor exercises power of reentry and terminates the estate.

iv. Transfer: may be transferred like a FSA until the grantor is entitled to and exercises the right of entry.

v. Adverse Possession: in some states begins once grantor gets the right of entry, in some states, it doesn’t begin until grantor exercises right.

c. In CA, Fee Simple Determinable has been abolished.  Therefore, no matter what language you use, if it is a defeasible interest, then it is FS subject to condition subsequent.

d. These may be struck down for public policy reasons.  When these conditions are thought to impose too extreme a limit on the ability to sell the property, it will be struck down (“can never enter house again, build a shrine, etc.).  Can have to do with restrictions or uncertainty, but must be pretty bad.  

1. Also will strike some down that are anti-marriage.  So, if you make one to support someone in the instance that they don’t marry (if she doesn’t marry), the court may see this as encouraging the person not to get married and will strike it down.

2. Courts prefer FSCS because the forfeiture is optional and not automatic.  General policy of courts is to avoid forfeiture if it can.

3. Right of re-entry for condition broken and possibilities of reverter are neither alienable nor devisable.  They are however, inheritable.  Mahrenholz v. County Board.  

a. Facts: Couple grants a FSCS to School.  Son tries to give away right of re-entry, court rules he can’t because it is non-transferable except to present interest holder (school).

b. Rule: always transferable to the present interest holder (school).

v. Future Interests

1. After the failure of fee tail, lawyers used life estates followed by future interests.  Today, this is the foundation of blocks of wills and estate planning.

2. Future interests give legal rights to the owner, they are a presently existing property interest, that may become possessory in the future.

3. Before divesting executory interests appeared, a vested remainder was one that was certain to become possessory and a contingent remainder was one that was uncertain.

4. How to work out these problems:

a. Classify interests in the order they are written.

5. Future interests:

a. Interests retained by the transferor:

i. Reversion 

1. No such thing as possibility of reversion.

2. Transferable during life; descendible and devisable at death.

ii. Possibility of reverter: 

1. Comes from the creation of a FS Determinable.

iii. Right of entry: 

1. From creation of FS subject to condition subsequent.

b. Interests created in a transferee

i. Vested remainder: 

1. Certain to become possessory upon expiration of prior estate.  Transferor has decided who is to take property.

a. NOTE: only time it won’t be certain is if able to be divested as seen in Ex. 8 pg 276.  There, divested by executory interest.

2. Ex. “To A for life, then to B and his heirs.”

ii. Contingent remainder

1. Allows transferor to let future events determine who is to take property.

2. Ex. “To A for life, then to A’s eldest son and his heirs.”  If there is a son, he will eventually take.  If there is no son, will revert back to transferor. 

iii. Executory interest

1. Future interest in transferee that can only take effect by divesting another interest (bringing to unnatural end).

6. Remainder

a. Elements of remainder test

i. Transferee

ii. Can become possessory immediately after termination of prior interest (no mandatory gap between prior interest and start of next).  Not mandatory that it be certain to become a future interest, only that it is possible.

1. If at the time future interest is created, it’s not possible for it to become possessory upon termination of previous estate, NOT a remainder.

iii. Not divest prior vested interest (failed if future interest becomes possessory after a divesting event.  Therefore this is passed if interest is obtained after a life estate or something like that.)

*Divest: bring to an unnatural end

b. Is it a vested remainder?

i. Ascertained person (if a living person you can identify) 

ii. No condition precedent

c. Contingent remainder

i. Unascertained person

1. Ex. To the tallest of Bob’s children on July 25, 2025.  Because you don’t know who will be tallest, unascertained.  Also, all unborn persons are unascertained.

ii. Condition precedent:

1. Meaning that it is made contingent upon some event occurring other than a natural termination of previous estate.

d. Executory Interest

i. If prior interest is divested

ii. If there is a mandatory gap between prior interest and start of the next.
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Ex. To Bob, then to Sue if she gives him a good funeral

Sue = Executory interest, because it can’t become present immediately after prior interest. (violates second element).  There is a mandatory gap between Bob and Sue’s interest.  Between end of prior interest and start of next.  (Another springing example: to A and her heirs when A marries B.)

Ex. To Jim for life, then to Sue as long as she doesn’t sell alcohol, otherwise to Alice.

Jim = present interest

Sue = vested remainder (not contingent because condition is subsequent, not precedent)

Alice = Executory interest

Condition precedent: condition language comes before granting language.  Ex. To A for life, then if she lives to be 25, to B, otherwise to C.

A= present interest

B= contingent remainder

C= contingent remainder

They are alternative contingent remainder’s.  This is because B’s interest is contingent and therefore, C’s interest doesn’t violate the elements of a remainder.



Life estate, contingent rem, cont rem

Condition subsequent: granting language comes before condition language.  Ex. To A for life, then to B.  But if B dies before 25, to C.
Blue: granting
   Red: condition lang

B= Vested remainder

C= Executory interest because has to divest B
Life estate, vested rem, exec interest

Ex. To A for life, then to B if she lives to 25, otherwise to C.  
Life estate, cont rem, cont rem.

*Note: when first future interest is a contingent remainder, second will be as well.  When first future interest is a vested remainder, second interest will be a divesting executory interest.

7. Differences between vested and contingent remainders:

a. Vested remainder accelerates into possession:  for vested remainders, the owner of vested remainder may take possession while awaiting resolution of the condition.  Ex. To Bob for life, then to Sue, unless she doesn’t graduate, then to Alice.

b. Vested remainders have always been transferable during life (therefore reachable by creditors).  Traditionally, contingent remainders weren’t transferable, as they were thought of as a mere possibility.  Because we now regard them as interests in property, most states now allow for them to be transferable.

c. Destructability of contingent remainders (below).

d. Contingent remainders are subject to rule against perpetuities.

e. Some states don’t recognize those w/ contingent remainders as having standing.

8. Policy

a. Law has a preference for a vested remainder, and when ambiguous, will lean towards a vested rem.

b. Must construe a limitation as creating a contingent remainder rather than an executory interest if possible.  Purefoy v. Rogers.

Present Interest

Future interest retained
   Future interest transferee

	Fee Simple Absolute
	NONE
	NONE

	Fee tail (been abolished)
	Yes
	Automatic upon death. 

	Fee simple determinable
	Possibility of reverter
	Automatic (if only 2 parties = executory)

	Fee simple subject to condition subsequent
	Right of entry
	(if only 2 parties = executory)

	Life estate
	Reversion
	Remainder

	Term for years (lease)
	Reversion
	Remainder


                      Vested Interest




Not vested




	-Present interest
	-Contingent Remainder

	-Belongs to grantor
	-Executory interest

	-“Vested Remainder”
	


9. Doctrine of Waste

a. Present interest holders duty to take certain steps to make sure future interest holder gets property in a reasonable condition. 

i. The greater A’s interest, the more freedom A has in using property.  The weaker B’s interest (tenuous), the less protection B gets.

b. Old rule was that it must be handed over the way you received it.  

c. New rule: balancing test.  A present owner can make reasonable changes.  Also reasonable duty to maintain property.

d. Two types of waste:

i. Affirmative waste:

1. Voluntary acts

ii. Permissive waste:

1. Failure to act

e. Injurious acts:

i. That which substantially reduces value of property.

f. Analogous to nuisance law, dealing with neighbors in land, whereas here it is neighbors in time that affect each other.  Both doctrines are subject to balancing test.

10. Trusts

a. Purpose is to make sure children and spouse are taken care of, like a life estate.  

b. Difference is that trusts are more flexible, harder to change the allocation of a life estate.  Therefore if one of beneficiaries can’t be found, screwed.  Doesn’t provide for unforeseen occurrences where it would be necessary to sell property (Mom tries to sell house to provide emergency care for kid, other kid blocks her).

c. Can authorize trustee to do everything, w/out having to negotiate w/ parties.  Therefore if one kid is rich on his own, trustee can give it all to other kid.  Much more flexible.

d. Can sell assets and re-invest.
e. Trustee has a duty to administer trust solely in interest of beneficiaries.  Other duties: keep accurate accounts, fiduciary duty, act impartially.  Trustee may be removed and is subject to personal liability. 

f. Advantages:

i. Practical: Avoids problem of large number of “owners”; reduces transaction costs

ii. Unpredictability: Eliminates grantor’s concern about unpredictable events and desire to specify unusual circumstances (i.e. to my grandchildren as long as they do not use drugs);

iii. Trust: Can choose a person that you trust, rather than a court to fulfill wishes

iv. Control: Allows for more control and flexibility, albeit by the trustee – FSA to trustee does not keep beneficiaries hands tied; trusts have replaced defeasible interests because too inflexible

v. Incapable: Protects beneficiaries that are incapable of making own decisions (kids, retarded, etc…)

g. Fiduciary Duty of Trustee

i. Owner: Trustee “owns” the property

ii. Best Interest of Beneficiary: Given the duty to manage it in the best interest of the beneficiary

iii. Alienable: May buy and sell at his discretion, unless specified otherwise – avoids the difficulty of inalienability of future interests

iv. Limits:

1. Cannot do anything without good reason

2. Duties as specified by the trust document

3. Held accountable for anything going wrong by the courts

h. Why life estate is bad:

i. Can’t sell unless all others having interest consent.

ii. Bank won’t lend money if life estate.

iii. Waste

iv. Insurance: no duty to insure.  If destroyed, can screw everyone, or owner gets all proceeds if he had insurance.

vi. Marketability  (destructibility, Shelly’s case, & worthier title are rules restricting remainders)
1. Doctrine of destructibility of contingent remainders

a. Made land alienable earlier.

b. If prior interest comes to an end, while the contingent remainder is still subject to a contingency, then the contingent remainder is destroyed. Ex. To Bob for life and then to whoever is President of US in 2025 (contingent because person unknown).  Bob dies in 2004.  Common law used to destroy this interest in order to avoid waste (efficiency). 

c.  Has been abolished in most, if not all jurisdictions.  This is because people would circumvent it by using executory interests or trusts.

i. Also could use a term of years instead of a life estate.

d. Altman argues that this is still very uncertain, because there is just as much uncertainty with condition subsequent in acceleration of possession.  Policy: level of uncertainty is equal in vested as opposed to contingent remainders.  What about the uncertainty of unknown owners?

e. In order to substitute this doctrine, most states (including CA), property goes back to the grantor waiting for condition to be resolved.  In other states, contingent remainders are treated as vested remainders and allow for acceleration of possession (grantor keeps it until resolved).

2. Doctrine of Merger: If life estate is owned by the same person who owns the next vested interest (the possibility of reverter), the third persons contingent remainder is destroyed.

a. Ex. From O “to A for life, then to B if B survives A.”  A then conveys life estate to O.  Merger because O owns the possibility of reverter.

b. Ex. “To A for life, then to B.”  A conveys property to B, there is a merger.

c. Exceptions: 

i. Intervening life estate

ii. May not apply if Shelly’s case has already been applied.

3. Rule in Shelly’s Case (dead hand control)

a. If:

i. One instrument (single document, i.e. will)

ii. Creates a life estate in land in A, and

iii. Purports to create a remainder in persons described as A’s heirs, and 

iv. The life estate and remainder are both legal or equitable,

1. Legal = fee simple.  Equitable = trust in your name (you don’t control it).  Must be either both legal, or both equitable.

v. The remainder becomes a remainder in fee simple.

b. Ex. Altman’s will: To Benjamin for life, then to Benjamin’s heirs, Benjamin would get a fee simple absolute.
c. Exceptions: 
i. Won’t happen if there is an intervening life estate, blocking merger.
ii. Applies only to remainders and not to executory interests.
iii. Rule also won’t apply when there are specified takers, only applies to an indefinite line of succession; (heirs, NOT children).
iv. Only applies to lifetime transfers.
d. Abolished in 47 states.  Doesn’t apply retroactively though, so instruments made in the past are still under this rule.
e. Ineffective because you could just make two documents or say children instead of heirs.

f. Policy:

i. Avoids feudal tax evasion by giving a descendible fee simple.  Feudal taxes were due upon descent of land.

ii. Alienability: makes land alienable one generation earlier.

4. Doctrine of worthier title (dead hand control)

a. Gives the grantor back the future interest when the future interest (remainder) is for his heirs.

i. Ex. O conveys “to A for life, then to O’s heirs”.  The remainder to O’s heirs is void; O has reversion.

ii. This furthers alienability and prevented feudal tax evasion.

iii. Abolished in many states, including CA.

b. Could draft around it the same as Shelly’s rule.

c. Cardozo revived rule by

i. Applying it as a rule of construction, not as a rule of law.

ii. Extended the application to personal property.

5. Rule against Perpetuities (dead hand control)
a. Traditional rule: To be valid, a contingent remainder or executory interest must be certain to vest, if it ever will, within 21 years of some life-in-being at the time of the grant.

i. Only applies to contingent remainders or exec interest.

ii. “Must be certain”: not just likely, but for sure.  Do we know in advance on day interest is created?

iii. “To vest”: vested once contingent remainder is satisfied or once it becomes a present interest.  That is, if a contingent remainder turns into a present interest instead of just a vested remainder.

iv. “If ever it will”: must be certain that the interest will either vest or it will forever be precluded from vesting.  We must therefore know that it will have vested or will forever have failed to vest within the time period.  Rule strikes down any interest that might be not yet vested at the end of the time period, but still able to vest.    

v. The time period is 21 years after the death of everyone alive on the planet at time of grant.  It is asking hypothetically, that on the day this grant was made, do we know for sure that the interest will either fail or succeed by the time everyone who was alive when it was made dies.  Could everyone who could affect the grant be dead plus 21 years and the interest still be uncertain?

vi. First step ask: “what will make this interest vest, and what will make this interest forever fail to vest?  Next step: ask- “must this be events within the life of a currently living person?”  When an event that causes the future interest to vest is not done by a person, but by a world event, then it is easy to have a hypo that outlasts the time period. (see #4).  There are circumstances in which a person is not yet born, yet may still satisfy rule of perpetuities (#9).

b. Note: Gift to a group member normally vests when you identify one person in group.  For RAP, however, must identify all in group.

c. Create, Kill, Count.

i. First, create someone who could satisfy the contingent remainder.

ii. Second, kill off everyone alive at time of grant.

iii. Third, count 21 years.

1. Ex. “To A for life, then to B’s first child to marry”

2. Create: New child for B, X.

3. Kill: Everyone, except X.

4. Count: 21 years go by, then X gets married.

5. Therefore: invalid.

d. Future interests retained by the transferor, (reversions, possibilities of reverter, and rights of entry) are not subject to the Rule against Perpetuities.  They are vested as soon as created.

e. EXCEPTION to Rule against perpetuities:

i. Doesn’t go against charities if one charity gives to another.  Uncertain interest will always go to the charity.

f. Advantage: 

i. Furthers alienability: w/out it, property would be unproductive and society would have less income.  (Simes article says this isn’t true because everything today is a trust).

ii. Undesirable for some members of society (weak rich kids) to be protected from the economic struggle for existence.

iii. Strikes a fair balance between desires of present generation and that of succeeding generations.

iv. Desirable for wealth to be controlled by the living, not the dead hand.

g. Disadvantages of RAP:

i. Really complicated (lawyers often makes mistakes)

ii. Undermines goal of testators on basis of ridiculous hypothetical

iii. It only accomplishes its original goal occasionally (that of preventing property from being in limbo for a long time through uncertainty).

6. Remedies for RAP

a. Doctrine of Cy Pres:

i. Gives the court discretionary power to rewrite the grant so it doesn’t make it invalid, but is close enough to grantor’s goal.

b. Wait and See Doctrine:

i. Judged by actual events, meaning the courts wait to see; did the interest vest or permanently fail, within 21 years of the death of all the people who could affect the vesting?  

ii. Only strike it down if period actually goes by and still uncertain.

iii. Advantage: allows us to uphold Grantor’s intent in cases where there never was going to be long-term uncertainty.

iv. Disadvantage: Critics say that its real effect is to strike down the rule against perpetuities, because the lawsuit may never be brought if the wait and see period ends up being too long (after 50 years, you are dead and your kids have forgotten it).  Also, extends dead-hand control and ties up property. 

c. USRAP (Uniform Statutory): a version of a Wait-and-See doctrine.  Rather than asking RAP, you ask did it vest or fail within 90 years of creation of grant.  Traditional rule can also be implemented.  CA adopts this version.

d. NY law: reformation in limited cases: if a woman is 55, she is presumed to no longer be able to have children.  Any age contingency is automatically reduced to 21.  Wives, and widows, refer to the one person you are currently married to.

7. Options

a. An option is void, under RAP, if it is possible to exercise the option more than 21 years after its creation.  Symphony Space v. Pergola Properties.  Same w/ pre-emptive options.

b. Servitudes: Private Land-Use Planning
i. Types:

1. Easements—allow neighbor to come on to prop

2. Covenants—promise TO DO or NOT TO DO something on your own prop, $$ damages

3. Equitable Servitudes: Covenants in equity, remedy is injunction

ii. Easement vs. License:  License is revocable (guest coming to dinner), whereas easement is not.

iii. Easements: Easements are the oldest form of servitude (seen in Val Walkenburg).  Like contracts: is it enforceable?  What’s the remedy? 

1. Three things you do w/ easement:

a. Granting easement: buy or sell

b. Reserving: keeping one when you sell property

i. General rule: an easement cannot be reserved in favor of a third party.  

1. Minority of courts hold that an easement may be reserved for a third party in order to prevent unjust enrichment.  Willard v. First Church.

a. This is because: if you pay for a property reduced in value because of easement, shouldn’t get land w/out easement.  Give effect to grantor’s intent.

b. Easy to work around: could sell to the third party, have them reserve an easement, then sell to original buyer.  Make a fee simple determinable.  Give it to church.

ii. Re-grant theory (seen in Willard and minority jurisdictions): 

1. Not a reservation, but a re-grant of easement back to seller.  Ex. “O to A, reserving easement in O”.  Court sees this as two deeds.  To A in fee simple; then A is treated as granting an easement back to O.

c. Exception of an easement: takes note of pre-existing easement when conveying property.

2. Easement Appurtenant:
a. Promise to someone as owner of real estate, retain right of easement only so long as own the land

b. Automatically transfers with the ownership of land when in writing and recorded

c. Particular to neighboring pieces of land

d. Strong preferences over In gross and if unclear this is the Presumption
e. Burden and benefit run with the land
i. Status of easement

1. Servient easement: land that is burdened.

2. Dominant easement: land w/ right to easement.

ii. Can’t be terminated w/out consent from both.

3. Easement in gross: retained personally by beneficiary no matter what land they own or sell.  Ex. right to go fishing in my pond.

a. Transferability: if you say in writing that it is or is not transferable, it will be so.  Common law: categorical approach- if purpose of easement was business related = transferable.  If purpose was recreation, non transferable.  Court gets to use discretion, tries to find intent of grantor.

4. Positive easement: 

a. Right to enter someone else’s land.  What makes it an easement, is that it is irrevocable by the grantor.  Does not mean it lasts forever, can be an easement for years, for life, on condition.  Point is, it cannot just be terminated whenever grantor wants.  If it can be terminated like this, it is not an easement.  Typically needs to be made in writing.  Can be valid as a gift or something that is sold.

5. Ownership of easement vs right to easement

a. Has to do w/ scope of activities.  Person granting the easement must maintain it; make sure it is usable.

6. Implied easements (2 situations)

a. Easement implied from a prior existing use (quasi-easement)

i. Granted on basis of an apparent and continuous use of a portion of the land existing when servient and dominant tenement are separated.

1. Apparent if reasonable inspection of premises would show use.  Doesn’t have to be obvious as in AP.

b. Easement by necessity: implied if owner of land divides into two lots, thereby depriving one lot of access to a road.

i. Three elements

1. Common ownership of both lots

2. Real necessity, no other access to property.

3. Necessity must have arisen at the moment ownership was severed.  Othen v. Rosier.  Plaintiff lost because didn’t fulfill element 3.

ii. Reasoning:

1. Based on assumption that lot was landlocked at time of purchase.

2. Main reason court presumes it is because it assumes both parties intended it (no one would by land they couldn’t get to).  Because implied, court assumes it was also reflected in purchase price.

iii. If road disappears, easement by necessity does not occur because it was not implied or reflected in purchase or price.

iv. Easement by necessity is destroyed if new road or access appears.

v. Doesn’t matter whether a new buyer or seller.  Court’s attempt is to remedy bad drafting by lawyers, nothing else.  Necessity alone is not enough.

1. Ex. Therefore, if four properties are sold at the exact same time, there is no clear solution.  Negotiation or splitting cost of easement?

vi. Majority: Most courts require strict necessity.  In Schwab v. Timmons the court refused to grant it even though building road down steep cliff would cost $700,000.

1. Some courts grant necessity when deemed to be difficult or costly.

vii. In some states, if fail above, statutes give owner of landlocked lot the right of eminent domain if proven necessary.  Landowner must pay damages to the owner of the land where easement is sought.

7. Prescriptive Easement

a. Adverse possession of easement; makes it permanently yours.

i. Can’t have permission to use it.

ii. Minority rules seen in Othen v. Rosier:

1.  Must use same path consistently.

2. Use must be exclusive.

a. Failed because didn’t satisfy any of 3 elements.  There was a fence, showing that he had permission.

iii. Other elements (general rules):

1. Open and notorious: no attempt to conceal.

2. Continuous

a. minority of courts also say exclusive (above), but majority say not necessary, can use along with servient owner.

3. Adverse and under claim of right
iv. Reasoning: if you’ve been trespassing other person’s land as easement for so long, it doesn’t matter what path you use, you deserve to have an easement to keep using it.  Same as AP.

v. Policy:

1. Fairness: protects long use and reliance

2. Reduced litigation

3. Land use is encouraged

b. Differences between prescriptive easement and AP

i. Involves use, not possession of land.

c. Prescriptive easement is the same as a real easement.  You get all the same rights, including transferability, you can sell it.

d. Termination of easement by prescription

i. Putting something in the way (building) and easement owner doesn’t complain, you are adverse possessing it back.

e. Public prescriptive easement can be obtained thru long continuous use by the public under a claim of right.  Landowner must be put on notice, that an adverse right is being claimed by the public.

i. Courts won’t find this to be the case with regard to beach access because permission is presumed.

8. Termination of Easements

a. Term of years

b. Abandonment

i. Nonuse alone is NEVER enough to extinguish an easement.

ii. Abandonment must be in such a way as to indicate an unequivocal intent to abandon it.  This would be something like an oral release or nonuse coupled with:

1. Allowing easement to be blocked (ex. by building)

2. Failure to maintain easement

3. Establishment of substitute easement

iii. Preseault v. US. dealt displayed abandonment.  Plaintiff’s argued that the hiking trail was outside the scope of railroad’s easement, and therefore, this was like allowing it to be blocked.  This + non-use = abandonment.

c. By prescription

i. Interfering w/ easement in adverse manner (e.g. blocking w/ building or fence)

d. Necessity ends

i. Also if easement is for a specific purpose and alteration in circumstances makes it impossible to use easement.

e. Holder of easement chooses to relinquish it

i. Must be by a written instrument.

f. Merger: A owns lot 10; B owns lot 11 with an easement over lot 10.  A buys B, doctrine of merger kills easement.  A then sells lot 11 to C; there is no easement (may be one by necessity).

9. A strip referred to as a “right of way” is usually found to be an easement by courts.  Preseault v. US.

10.   Negative easement: 

a. Promise made by a landowner to refrain from an activity on property: four categories (if not within these categories, not a negative easement)- 

i. Block light or air coming onto your property (in some jurisdictions, this includes views).

ii. Duty not to deprive your neighbor of lateral support- can’t do something to your property that will make neighbors property unstable (landslide etc).

iii. Sub-adjacent support: if water or oil etc. under your property, and you take it out too fast, can make your neighbors land sink.

iv. Duty not to block the flow of an artificial stream (there is already a duty to not block a natural stream).

b. Policy for not expanding negative easements: 

i. In England (where rule comes from), there was no effective recording system, making the land subject to undiscoverable rights.

ii. A negative right is more naturally to be acquired by a covenant or equitable servitude.

iii. Although these reasons have closed off new negative easements in England, it is not closed in the US.  Occasionally a new negative right is recognized.  There’s been a trend towards scenic (view) and solar (can’t block solar panel) easements.  Also conservation easement to preserve historic areas.

iv. Not much pressure for courts to expand this, however, because negative restrictions on land usually are treated as equitable servitudes.

c. Negative prescriptive easements

i. Not allowed in the US.

ii. Policy reasons:

1. There is no such thing as a statute of limitations on this.  We don’t want A suing C for enjoying the light or air coming onto C’s property in order to kill negative prescriptive easements.  Not fair to give A a prescriptive right that B could not prevent from arising.

iv. Covenants

1. Promises neighbors make to each other that they want enforced for later owners of land and for themselves.  Things that don’t fit into positive or negative easements.  Must always be in writing.
2. Affirmative covenant: promise to do something.

3. Negative covenant: When you refrain, called a negative covenant.  Ex.  A promises to B not to build a second story.

4. Transferability: Does the burden of the covenant transfer with the land?  If A sells to C, can C put up a second story?  Does the benefit?  If B sells to D, does D have benefit of not having a second story built by neighbor?

a. Test for running of the burden is harder to pass than the test for land running with the benefit.

b. General rule: only those party to a contract can sue under it.  Exception, however, when there is privity of estate.  In that case the contract is enforceable by and against assignees. 

c. Horizontal Privity:

i. Deals w/ relationship of original parties.  Horizontal privity is only necessary for the burden to run with the land.  Four different views on how it can be established:

1. Traditional horizontal privity was between landlord-tenant.

2. Mutual interest (privity): under this view, there is horizontal privity if both parties have an interest (apart from a covenant) in the land of the other’s.

a. Ex. O sells to A, but reserves an easement.  A covenant to “keep the easement fenced” runs w/ the land because both parties have an interest in it.  O owns the easement, A owns the property.  Therefore, under this rule, usually covenant must be coupled w/ an easement.

3. Successive relationship (instantaneous privity): under this view, the covenant must have been contained in sale between original parties.  Ex.  O, a developer, sells to A w/ covenant.  A sells to B.  Covenant runs w/ the land because it is in the deed between two original parties.

4. 1st Restatement: says that horizontal privity is established by any of the above.

ii. Abolished by CA because you could do a “straw” transaction. Therefore, HP is not necessary.  As a result, only notice is necessary.   This is also the 3rd restatement view.

1. Ex. B promises to A to never build a wall.  Both want it to stick forever.  So, B sells property to A, then immediately back w/ the covenant in it.  This satisfies horizontal privity.

d. Vertical Privity

i. Defined as the privity of estate between an original party to covenant, and the person he sells to.  Vertical privity is satisfied differently for burden vs for the benefit.  For burden:

1. 1st Restatement: satisfied if succession to an estate is of the same duration as owned by original promissor.  In other words, there is no vertical privity if A (initial promissor), leases to C for one year.  There is vertical privity however, if A sells fee simple to C.  Therefore, if no vertical privity, A should get a promise from C, or else A will be liable for C’s actions.  

2. Applies to sale’s of same potential interest.  Therefore if A has fee simple absolute and sells C fee simple determinable, there is vertical privity.

ii. For benefit: 

1. 1st Restatement: Duration doesn’t matter, benefit will run if assigned to any interest in land.

iii. 3rd Restatement View:

1. Discards the vertical privity doctrine.  

2. Draws a distinction between affirmative and negative covenants.

3. Negative covenants are treated like easements, which run to successors because they are interests in land.

4. Affirmative covenants: burdens and benefits run w/ land only if interest is of the same duration as owned by the original parties.  Burdens also run to adverse possessors.

5. Reasoning: Affirmative covenants are looked at as more onerous than negative covenants.

e. First restatement stated that horizontal privity was required for the burden of a covenant to run w/ land.  The benefit on the other hand, does not require horizontal privity.

f. Third restatement takes the position that horizontal privity is not required for a covenant to run at law to successors.  However, this has not been followed consistently in common law.  Sometimes decisions on this are inconsistent within the same jurisdiction.

g. Traditional authorities say that vertical privity is required for any covenant to run w/ the land.

h. Notice: covenant never enforceable against assignee who doesn’t have notice of it.

i. Putting it altogether, vertical privity is always required for both.  Horizontal privity is only required for the burden to run w/ the land, but not in all jurisdictions (Need for HP is rejected in latest restatement).  A covenant is never enforceable against an assignee who has no notice of it.

j. A real covenant doesn’t run w/ the land, but w/ an estate in land.  Therefore, adverse possessors don’t have the covenants run w/ the land.

k. Touch and Concern:

i. In order for burden of promise to run w/ land, the performance of that promise has to affect the quality, value, or motive enjoyment of burdened property.

1. Ex. Negative covenants create enhanced value.

ii. In order for benefit to run w/ land, performance of promise must affect value, quality, and mode of enjoyment of benefited parcel.  

iii. Court’s motivation is to try to stop completely idiosyncratic promises from running with the land.  Ex.  A says to B, I promise to donate $1,000 to ACLU forever.  This would not satisfy T-C.  If A says to B, I promise to donate $1,000 to neighborhood, might satisfy T-C.

iv. Inquiries common under this: use restrictions (physical activity on land) will always satisfy this doctrine.  

v. Although language satisfies both, courts will often only enforce negative covenants, not positive (affirmative) ones.  

1. Reasoning: 

a. Large costs, unlimited liability.

b. Unforeseeability of changes.

c. Monitoring difficulties

2. Courts will generally enforce:

a. Positive covenant to pay homeowner’s assoc, unless it is something like “in order to give to charity”.  Must affect land.

b. Non-competition: covenant “not to allow grocery store”.

c. Use or enjoyment.  This is because any promise will affect value to certain extent.  (must pay X to charity will devalue it by that much).
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b. Intent
i. Can be said through “I want burdens & benefits to run with the land” or “I will promise on behalf of myself, my heirs, and assigns and I promise to you, your heirs and assigns

ii. Can also be implied if obvious.

iii. In past, and a minority of states, must actually use the word “assigns”.

iv. In CA, intent must be express (decreases litigation).  
v. In other states, it will be inferred by the court’s looking at the circumstances.  Ask: “is this the sort of promise most people would want to bind later purchasers? ”Single family only and other common use restrictions/ Common Scheme (see below)
2. Common Scheme: Some juris are more lenient – allow for inference of intent (NOT IN CA)
a. Planned as unit: Parcels were developed as part of a larger unit and then subdivided
b. Identical Restrictions: Each parcel was subject to identical restrictions.  Developer extracted identical purposes from every buyer.
c. Knowledge: Parties are aware that parcels are intended to be subject to same restrictions
d. Uniform development: some have residents and others have stores – no uniformity
e. Common advertisement as a unit

3. Who are the beneficiaries of covenant?
a. Ex. D owns 50 lots.  Sells first to A, and A promises to maintain a single-family residence.  In exchange, D promises that the remaining 49 lots will also be single-family residences.  D then sells to B, C w/ same promises.  Who has standing depends on when potential defendant’s parcel of land was promised for the benefit of potential plaintiff’s land?
b. If B decides to build a hotel, who can sue?  Only C, because the benefit ran w/ the land D sold to him.  Result is that later purchasers have standing against earlier buyers.
c. Developers don’t usually reciprocate w/ promises because they don’t want to inhibit flexibility or options.
d. What if D had said to A “all of my land”.  Would this apply to land owned in NY?  No, would violate touch and concern.

e. Problem may be solved in various ways:
i. Third party beneficiary doctrine could give A standing.  In CA, must be a named beneficiary.
ii. Implied negative reciprocal servitudes
1. Court acts as if promises that weren’t made, were.
2. Only applies to negative servitudes
3. Reciprocal: Only imply promises from developer that mirror promises made to developer.
4. Servitude: generally only injunctions.
5. Doctrine usually only used when there is a common scheme.
6. Restricts last purchaser from doing as he like w/ land and protects early purchasers.

7. Doesn’t apply in CA because it has to be express.

5. Policy:

a. Covenants came about because of frustration from courts refusal to recognize more negative easements.  

b. Presumably good for both parties, because they come to an agreement.  A wants a promise from B, and is willing to pay $1,000 for it.  B is willing to accept.  Minimizes harmful impacts from conflicting resource uses.

c. All commentators have rejected horizontal privity either because it has no case support, or because the requirement is of unsound policy.

v. Equitable Servitudes

1. These are covenants enforceable in equity (think injunction, not damages which would be in law).  Thus, all covenants can be equitable servitudes.  

2. Difference between covenants and equitable servitudes is not in the promise.  Two differences:

a. Requirements for running with the land

b. Remedies: for a covenant the remedy is damages.  For an equitable servitude, the remedy is an injunction or an enforcement of a lien in a suit in equity.

3. Three elements for an equitable servitude (for burden):

a. Parties intend the promise to run

i. In CA, intent must be express.  In other states, it will be inferred by the court’s looking at the circumstances.

b. Subsequent purchaser has actual or constructive notice (constructive = if recorded)

c. There is touch and concern.

4. For benefit:

a. Intent

b. Touch and concern

5. Horizontal privity is irrelevant in equitable servitudes.  Vertical privity is only required for the burden.  The benefit runs to all assignees.  

6. Modern courts have merged law and equity, making a court able to award an injunction or damages instead.  If remedies are the same then, does it matter if it is characterized as a covenant or an equitable servitude?  The 3rd restatement says they are now the same thing, grouping them both into covenants running w/ the land.

7. If government condemns the land, it must pay the benefited owner damages for loss of the servitude.

8. Policy:

a. If this could not be enforced, person could buy burdened land w/ covenant and re-sell it immediately for a higher price because it would become unburdened.  Tulk v. Moxhay.  This principle is the basis for the creation of equitable servitudes and originated in this case.

vi. Homeowners’ Associations

1. Uses laws of covenants and equitable servitudes.  Applies to condo’s and planned gated communities.

2. CA rule: common interest development’s recorded use restrictions will be enforced so long as they are reasonable (deference).  Improper if arbitrary or in violation of public policy or fundamental const right.

a. This includes rule that the court will not enforce when the harm caused by the restriction (low) is disproportionate to the benefit produced.  Imposing a burden on land that outweighs the benefit.

b. Should apply a deferential standard of equitable servitude law.  If restriction is contained in declaration of common interest development and is recorded, the restriction is presumed reasonable unless it violates rule above.  

c. Nahrstedt v. Lakeside Condo Association.  Case dealt w/ lady saying animal restriction unreasonable because her cats didn’t cause any problems (yeah, like that’s possible).  All rules come from this case.  

i. Disapproved of two cases involving a ban on recreational vehicles (new truck ok) and satellite dishes (ok cause non-visible).  Said not deferential enough.

3. Minority rule (FL rule): Limit the reasonableness standard only to restrictions adopted by majority vote of homeowners or enacted under power of association’s governing board.  (Not for regulations from master deed or developer’s plan).

4. Policy:

a. Standard prevents nullifying regulation created by majority.  Protects expectations that restrictions in place when buying condo’s will remain (reliance).

b. Maintains principle that to promote happiness in associations, each owner must give up a certain degree of choice.

c. Spares courts.

d. Enforcing these promotes choice.  Also argument that if these are enforced, more will be created and this will decrease choice.

e. Stability and predictability from giving deference to equitable servitudes: 

i. Discouraged from suing for personal exemptions

ii. Protects owners from increases in association fees for defense of legal actions.

iii. Reliance on CC&R’s of association.  Covenants, conditions, and restrictions.

5. Some rules may violate existing rules.  Ex.  No children covenants are illegal, however, exception for retirement homes.  What happens if you unexpectedly have a kid?

c. Co-Ownership: Common Law Concurrent Interests

i. Tenants in common

1. Form of concurrent ownership, where two owners are each co-tenants of a separate and distinct share of property.  

a. Can have different shares 80-20%, 50-50% etc.  Each owner has a separate undivided interest.  It is, however, presumed that the interests are equal unless there is evidence to the contrary.

b. Can have different estates.  Ex. One person has fee simple, other life estate.

2. No right of survivorship: this means that when a tenant dies, interest passes to his will, not to the surviving tenant in common.

3. Common Law rule: “I give as tenants in common”

4. Can arise from conveyance, inheritance, or devise to those in will.

5. Can be transferred as if sole owner of property.

ii. Joint tenancy

1. Key difference w/ tenants in common is that there is a right of survivorship; if two are joint tenants, and one dies, his interest goes to other tenant.  Therefore, the tenant who lives longest (no matter how many joint tenants there are) gets the whole property.  In theory, each owns the undivided whole of the property, therefore nothing passes when the other dies.  

2. Only arises from will or conveyance.  Heirs (inheritance) take as tenants in common.  Must intend to enter into JT.  Also may be thru joint adverse possession.

3. Goal is to avoid probate.

4. Unity of time, title, interest, and possession are required.

a. Time: both must acquire at the same moment

b. Title: both must acquire interest thru same document or as joint adverse possessors.

c. Interest: must have equality of interest; 50-50%, 33-33-33% etc.  Must also be same estate.

d. Possession: both must have access to parcel as a whole; can’t be physically divided

5. If joint tenants die at the same time, look at their wills.

6. Termination of joint tenancy: 

a. Ex. Bob and Sue are joint tenants. Bob sells interest to Alice.  Alice and Sue are now tenants in common, because they didn’t buy at the same time.  

b. Ex. A, B, C are joint tenants.  A sells to D.  D is a tenant in common w/ B & C.  B & C remain joint tenants.

c. Can terminate by selling the property to yourself as a tenancy in common.  Riddle v. Harmon.  This is because you could just use the “straw man”, sell it to your attorney, who sells it right back.

d. Case also says that there is no notice or consent requirement to termination of a joint tenancy.

i. Policy (support):

1. Causes a difficult litigation situation if notice is required.  This is because could tell other person, then die, then other person denies ever knowing in order to get all of it.

ii. Policy (opposition):

1. Reliance: other joint tenant was expecting to get property, w/out notice, doesn’t know he won’ t get it when other JT dies.

2. If Francis can destroy the joint tenancy without Jack’s knowledge, she can give her interest (as a tenant in common) to someone in a will, and if Jack dies first, she may want to hide the fact she was a tenant in common and try to take Jack’s interest.

3. Other person doesn’t get chance to write a will because they still think they are a joint tenant.

iii. Tenancy by the entirety:

1. Doesn’t exist in CA

2. Requirements are joint tenancy (4 units) plus marriage.

3. Can’t destroy right of survivorship without consent.  Exception is if you get a divorce, then you don’t need consent because it is automatically destroyed.

d. Co-Ownership: Marital Property

i. Common law property jurisdictions (equitable division states): includes 41 states

1. Traditional: When a woman married, entered into covertures (couldn’t own, sue or be sued).  Abolished in 1900.  At death or divorce, married woman only allowed to get property that is in her name.

2. Present: abolished title-based system of division of property.  Now use equitable division, and they can divide up property as they see fit.  What property is available for equitable division?  Some courts say all and any.  Most, have a narrower view, that of only being the property that was acquired after the date of marriage.  In fewer, property acquired after date of marriage, but not by gift or inheritance.

ii. Community property jurisdictions: includes 9 states, CA among them.

1. General rules: Three types of property in marriage: that owned by husband, that of wife, and community property.

2. Community property (three req’s):

a. Must be acquired after marriage.

b. Must be earned (not gift or inheritance).

c. Property retains its character when exchanged.  If you owned $500 of stock before marriage and now worth $1 Mill, still your separate property.  If you buy 10 cars with this, still your separate property.  Once you co-mingle, however (jointly buy a house, put in joint bank account, etc).

3. Earnings should be owned equally because both contribute equally to the material success of the marriage.

a. Earnings, co-mingled property, after marriage = community.

b. Before marriage, gifts, inheritance = separate

c. Four states say that the income from all property, separate or community = community property.  The rest, including CA, say that income from separate property (i.e. rent) = separate property.

4. In CA, upon death and divorce, community property is settled 50-50.  In other states, a divorce court makes an equitable division of community property.

5. In most states, married couples can freely transmute the character of their property from separate to community by written agreement.  In fewer state, this can be done orally.

6. Presumed to be community property unless convincing evidence that it is otherwise.

iii. Relationship between community property and concurrent interests

1. Tenancy in common or a joint tenancy can be created between married couples as separate property.  Married couples can’t hold property both as community property and as tenancy in common or joint tenancy.

2. Unlike concurrent interests, neither spouse can convey his or her undivided one-half share of community property except to the other spouse.  Further, can’t change community to separate property w/out consent of spouse.  No survivorship feature as w/ joint tenancy.  If dies intestate, share goes to spouse (but has to go thru probate and that’s why different).  Trend however, is toward allowing survivorship.  

iv. Management of Community Property

1. Can only be conveyed to third party as an undivided whole (including both spouses’ interests).

2. In most states, statutes require both spouses to join in transfers or mortgages of community real property.

3. Fiduciary duty of management of community property: can’t give gifts without consent, or spend on illegal things.

a. Each spouse must act in good faith in exercising authority, but good judgment is not necessary.  Thus, each can sell a Picasso for $1,000 as long as in good faith.

4. Creditors can reach whatever community property debtor is entitled to manage.

v. Problems w/ marital property (what is/isn’t)

1. Things that don’t wholly fall into earnings or gifts.  Ex. Salary bonus, gambling profits, good deed rewards.  Gambling profits depends on stake you put down (where did money come from?).  Unless you can prove that it came from property owned before marriage, then it will ALWAYS be community property.

2. Personal injury income: if to compensate for pain and suffering, you get to keep it.  If compensating for reduced earnings potential, affects both so part community property.

3. Pensions

a. Pensions are community property.  Problem with them is that they are difficult to forecast.  Most depend on how long you work, how high up the ladder you get.

b. Divide them even though they are hard to put a value on, even though they are dependant on worker, and even though they may be contingent.

4. Businesses

a. If owned before marriage, stays separate property.  If working there during the marriage, the income you get paid is community property.  If however, you don’t pay yourself enough (market value), then court will apportion part of the business to spouse. 

5. Bank Accounts

a. Account owned before marriage will stay separate property as long as you don’t put earnings or co-mingle with any community property.

6. Houses

a. Ex. Down payment $20 K (before marriage).  Then, $30 K in payments for house are made after marriage, through earnings.  House sells for $1 Mill.  Options:

i. Loan: Pay back husband for $20 K loan + interest.  

ii. Investment: 20% investment by husband = separate property.  80% = community property.

iii. Gift: Husband basically gave $20 K, therefore the whole thing is community property.  Co-mingled the down payment.

b. In CA, pro rata apportionment (investment) is the main rule.  But, CA has used all three rules.  If, a party wanted it to be a gift, then it is one.  If however, there is evidence that both understood that it was to remain separate property, investment is followed.  This was all part of the Lucas ruling.

i. Later overruled: court now does not presume a gift, but presumes it was a loan, unless you specify it was a gift.  Current law then, is that whether it was a gift or a loan, depends on when you bought your house (pre-1984).

7. Advanced Degrees

a. One person goes to school during marriage, while the other is working to take care of that person.  After graduation, there is a divorce.  No property because people were poor, but now earnings by grad is $100,000.  What to do?

b. Problems:

i. Is it property?

ii. Hard to value.

c. Graham: Exact situation (above) happens in this case.

i. Court rules that the legislature did not mean this to fall within the category of property and therefore cannot be split up as community property.

ii. Not property because it can’t be transferred or granted.

iii. Court states that although not property, could have action for implied debt, or unjust enrichment.  The court ordered that the working spouse be given “reimbursement alimony”, based on relevant factors (his degree).

iv. Policy: Investment in a person’s education as human capital and property demeans the concept of marriage.

d. NY held that earning power increased during marriage by degree or celebrity status is property subject to equitable division.  Thus supporting spouse is awarded a share in value of her investment in human capital.  Elkus v. Elkus.  Case dealt w/ husband who was voice coach and teacher, and watched after the kids. Sacrificed own career.

i. Holding: nature and extent of contribution by spouse seeking equitable distribution, rather than nature of career that should determine status of the enterprise of marital property.

ii. Problem by Oldham in “Putting Asunder”.  If person w/ degree or celebrity status re-marries, could result in double counting if he divorces again and they award second spouse the same.

vi. What happens when in one state that has community property system and you move to property w/ common law property system?

1. Ex.  You buy a horse in NY w/ your own income, horse belongs to you alone.  If domiciled in Texas, horse is community property.  

2. Rule: Ownership doesn’t change when parties change their domicile unless both parties consent.

V. Rental Housing

a. Intro

i. Tenancies or leaseholds, i.e. term of years, periodic tenancy, tenancy at will, are nonfreehold estates.
1. Term of years: Must be for a fixed period, but can be terminable upon happening of some event.  

a. No notice necessary, as it will terminate automatically at agreed time.  Also don’t need to give notice of intent to not renew lease.  

b. Must give start and end of lease period (doesn’t have to be specific date).  

c. Neither party can terminate w/out others consent.

d.  Some state statutes limit duration.

2. Periodic tenancy: A lease for period of fixed duration that continues for succeeding periods until a party gives notice of termination.  Automatic renewal unless terminated.

a. Common Law Rule: for one year tenancy, ½ years’ notice.  For anything less, notice must be equal to length of period, but not greater than ½ year.  Some jurisdictions say 30 days is enough (Altman said).

b. Ex. “from month to month”

c. Death of the landlord or tenant has no effect on duration.

3. Tenancy at will: Lease that endures so long as both landlord and tenant desire.

a. Ends when one party terminates it, however, no duty of termination required.  Can stop renting or evict at a moment’s notice.  

b. Can’t be transferred.

c. Death of the landlord or tenant results in immediate termination.

d. Modern statutes require some (usually 30 days) notice for eviction, some jurisdictions for both parties to terminate.  Includes CA.

4. Tenancy at sufferance: Staying beyond termination of lease period.  Landlord can bring eviction procedure or renew your lease.  

a. In some jurisdictions can renew for original period up to one year (Restatement view = the way rent is computed).

b. In others can be renewed month to month.

c. In others can be charged double month’s rent.

d. All of this can be done against tenant’s will.

e. A landlord that elects to treat a tenant as trespasser (eviction), but fails to pursue that remedy, and accepts a monthly rent check, in effect agrees to an extension of lease on month to month basis.  Crechale & Polles v. Smith.

5. Policy concerns about tenancy at sufferance:

a. Efficiency: if you don’t punish holdovers, they’ll do it more often and this will cause increase in rent prices because of inefficiency in landlord’s not knowing when they can rent out property.

b. Concern about holdover tenant having to pay for one year’s rent when he’s not even going to live there.

ii. Garner v. Gerrish
1. If lease grants the tenant the right to terminate the agreement at date of his choice, the interest is a life estate determinable, terminable upon tenant’s wishes or upon his death.  This is because the intent of party’s should control.

2. Not tenancy at will, even if no definite term.

3. Traditionally, a lease w/ no definite term was held to be a tenancy at will, the court implying a right of termination in the other party. 

4. Therefore, a life estate determinable is really an asymmetrical tenancy at will.  If it were a life estate, wouldn’t have to pay rent, landlord would owe no duties, and life estates are transferable.

iii. Delivery of possession

1. English rule: covenant requiring the lessor to put lessee in possession is implied.  Hannan v. Dusch (also the view of restatement).  In case, court implemented the English rule for policy reasons:

a. Fairness: in good conscience 

b. Landlord has better eviction resources, more knowledge, knows how to deal w/ tenant.

c. No one would contract for property that couldn’t actually use.  Would result in less reliance, interruption of business.  Contract’s intention.

2. American rule: recognizes lessee’s legal right to possession, but implies no such duty upon the lessor as against wrongdoers.  Policy:

a. Look in Gilberts pg 175.

b. Sublease & Assignment

i. General rule for distinction between assignment and sublease:

1. Assignment: conveys for the whole term, leaving no interest or reversionary interest in grantor.

2. Sublease: tenant grants an interest in leased premises less than his own, or reserves a reversionary interest to himself.

ii. General rule for deciding whether it is assignment or sublease:

1. If the instrument transfer’s the lessee’s estate for the entire duration of his lease, it is an assignment.  If it transfer’s the estate for less that entire term it is a sublease.  This is regardless of parties’ intention.  

a. In a sublease, the grantor is said to have retained a reversion, which goes back to him when sublease ends.

b. If a lessee transfers all of his interest in a piece of the estate, most courts rule it to be a partial assignment.

iii. Modern rule:

1. In construing deeds, the rule is to ascertain the intention of the parties.  Ernst v. Conditt.  Go-cart case.  Even though they said sublease, the court found that under both the traditional and modern rule, it was an assignment.

iv. Termination:

1. If the landlord exercises a right to end the primary lease because of some breach by the original tenant, he is entitled to possession against both the original lessee and sublesee.

2. If original tenant gives up the primary lease voluntarily, the rights of possession of sublessees and assignees remain intact.

v. Permission to sublease and assign

1. Unless there is a clause against it, it is presumed that lessee has right to do it.

2. Usually prohibition on sublease and assignment is enforceable, even if arbitrary or unreasonable.  This is the majority rule.  Policy for majority rule:

a. Original deal may have been a matter of personal taste, and should be able to keep that.

b. Lessee could have bargained for the addition of a reasonableness clause, but since he didn’t, court shouldn’t save him.

c. Stare decisis: competent lawyers may have drafted contract exactly in this manner, w/ adherence to majority rule.

3. Minority Rule (CA and restatement adopt it): If there is no provision, consent to sublease cannot be unreasonably or arbitrarily withheld.  Kendall v. Ernest Pestana.  Must have a commercially reasonable objection for withholding consent, even though there was a clause saying there must be prior approval.  Viable objections:

a. Concern over assignee’s ability to pay

b. Alteration of premises

c. Nature of occupancy

d. Legality of proposed use

e. Not viable objections

i. Convenience

ii. Realization that you can charge more to another lessee.

f. *Note: in CA, retroactive to Sept 23, 1983.  Before that, use majority rule.

4. Policy for minority rule:

a. Necessity of permitting reasonable alienation of commercial space in urban society.

b. Increased emphasis on the duty of good faith and fair dealing inherent in contracts.

5. Connection between the duty to be reasonable and the duty to mitigate damages.  In a way, they are substitutes for each other in that either one can help a tenant who did not want to continue the lease.  

a. In residential housing, there is never a duty to be reasonable, but there is a duty to mitigate.  No duty to be reasonable because commercial space is leased on basis of objective factors much more than residential space.

c. Duty to mitigate
i. Under justice and fair dealing, the landlord has a duty to attempt to re-let the premises and thereby mitigate damages.  Sommer v. Kridel.  In case, landlord refused to let someone else rent same apartment.  This is now the majority rule, although in case it said that it was the minority rule. Also in case:

ii. Should apply lost volume seller doctrine in mitigation.  Should ask whether they are really substitutes.  If they are substitutes, no mitigation until space filled.    

1. Real law is that if another person walks in and takes the exact apartment, then there is mitigation.  If tenant takes another one, then there is no mitigation.  Landlord can’t steer potential tenant into taking another apartment, they must show them all available apartments.

2. This is because each separate apartment may have some unique qualities that make it attractive.

3. Landlord shall be required to carry burden of proving he used due diligence in attempting to mitigate.  Things to be considered to satisfy burden: whether advertised, showed property etc.  

4. Tenant must pay for any expenses in cost of attempting to mitigate by landlord.

5. In mitigation however, landlord need not accept less than fair market value.

iii. Reasons:

1. Efficiency: less waste of property

2. Efficiency: landlord in better position to find new tenant.

iv. Posner: should have a duty to mitigate because of cost-benefit analysis.  This should only be the default rule however, because a clause should be allowed in the contract denying that the landlord has a duty to mitigate.  Waiving the duty to mitigate is a way for landlords to classify tenants as those that are serious about staying.

v. Policy against rule in Sommer:

1. Tenant shouldn’t be able to impose a duty on landlord by his own wrongdoing.

2. Landlord shouldn’t be forced to be looking for tenants continually.

3. Landlord shouldn’t be forced to take on tenant he doesn’t want.

vi. If tenant surrender’s and landlord accepts, this extinguishes the lessee’s future liability. 

vii. Security deposits: protects landlord.

d. Warranty of Habitability

i. Traditionally lease of property and habitability requirement are independent promises in their relation.

ii. Dependant promises

1. Paying rent (otherwise can evict)

2. Landlord giving access to property (otherwise can press charges)

iii. Constructive Eviction: Prospective remedy for tenant.  Courts required tenant to leave, because, if property is actually uninhabitable, you should not be able to live there.  Didn’t give tenants right to withhold rent.  Risky because: 

1. May not win case

2. May not have money to move

a. (*NOTE: Dan says that some states don’t require you to leave.   ???)

iv. Illegal lease doctrine: if landlord rents apartment w/ substantial housing code violations, that means the landlord has sold an illegal good (like cocaine).  Tenant then doesn’t have to abide by contract.  Although contract is void, tenant must still pay fair market value of diminished quality apartment.  This is what is seen in Hilder.

1. Better than constructive eviction because:

a. Don’t have to move out.

ii. Both doctrines have been supplemented (almost overruled) by implied warranty of habitability (although still valid law in certain jurisdictions).

1. When premises you rent violate safety or living standards, warranty of habitability can be invoked.

2. Landlord is presumed to guarantee warranty no matter what the agreement says.

3. May be more than just avoiding slum conditions.  Continued loud noise in an apartment building may constitute a breach of warranty.

4. When implied warranty exists, it is considered to be a dependant-covenant (see above) and is therefore a defense to an action by landlord for payment of rent.  For the landlord to sue for payment of rent therefore, must have performed their part (warranty).

iii. Warranty of habitability DOES NOT RENDER doctrines of quiet enjoyment, constructive eviction, and illegal leases, pointless because:

1. Some jurisdictions haven’t endorsed the implied warranty rule in Hilder.

2. Even where generally applicable may not apply to all residential leases.  Agricultural or long-term leases may be excluded.

iv. Hilder v. St. Peter
1. Lady lives in incredibly hideous conditions.

2. Court rules that an implied warranty of habitability exists in all leases.  

a. This covers all defects in “essential facilities” of the unit.  “Essential facilities” are “facilities vital to the use of premises for residential purposes”.  This means that a tenant who enters into lease w/ knowledge of defects can no be said to have “assumed the lease”.

b. Warranty of habitability cannot be waived.

c. “A substantial violation of” applicable housing code is prima facie evidence of a breach (537).  One or two minor violations = not a breach.  Generally speaking, adequate standard must be met; breach occurs when premises are “uninhabitable” in eyes of reasonable person.

d. Landlord is also liable for defects caused by tenant.

e. In order for the tenant to bring an action for breach, must first show that he/she notified landlord of defect and allowed a reasonable time to fix it.

f. When landlord fails to fix defect within reasonable time, and tenant fixes it himself, he may deduct the cost from future rent.

3. Remedy = difference between value of the premises if it had been habitable versus the value of premises as is.  Also includes annoyance damages (kind of pain & suffering).

a. “Another remedy” is to withhold payment of future rent (538).

i. This puts the burden on landlord to bring a suit.  Tenant must show (1) landlord had notice of defect and was given reasonable time.  (2) Defect affected habitability and was during period of time that rent was withheld. 

ii. Court will take findings and decide how the percentage of unpaid rent that is owed to landlord, relative to extent and duration of breach.

b. Court also says that punitive damages are available if there is a “reckless or wanton disregard for tenant’s rights”.  This is rare, and only for R & W disregard.  Denied punitives in Hilder, because no showing of R or W disregard.  This case is bad, so shows you how rare it is to collect punitives.

c. Court in Hilder says that “the doctrine of constructive eviction… is no longer viable” (539).

d. Other remedies not covered in class are on 542 of casebook.

4. Breached because “the state of disrepair of plaintiff’s apartment (known to defendant’s), substantially reduced the value of the leasehold from the agreed rental value.

v. Retaliatory eviction

1. In order to protect tenants filing a good faith complaint under the warranty of H, retaliatory eviction is forbidden.

2. Common approach is to create a presumption of retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period.  Commonly this period is 90-180 days after a good faith complaint by tenant or other action by a tenant based on bad condition of premises.

3. Retaliatory actions after that period is also prohibited, but there is no presumption.  Therefore the tenant carries the burden of proof.

vi. Landlord tort liability for injuries from breach of warranty.

1. Not covered in class, but on pg 545.

2. General rule is that conventional common law dictates.

vii. Policy: 

1. Historically, there landlord-tenant relationship was controlled by the doctrine of caveat lessee, where the tenant took possession of the premises irrespective of their state of repair.  Here, landlord’s only covenant was to deliver possession, the obligation to pay rent existed independently of the landlord’s duty to deliver possession.  No duty of habitability unless there was an express covenant in lease.

2. The warranty of habitability has been created because people no longer lease for arable land, but lease land for the purpose of safe, sanitary, and comfortable housing.  Hilder.

3. Also, back in the old days, many people were farmers who dealt w/ repairs on their own.  Today, people aren’t as handyman like.

4. This is why they threw away the doctrine of caveat lessee in Hilder.

5. Policy objective is safe and healthy housing; therefore compliance is required.

VI. Transfer of Land

a. Intro

i. Things to be recorded at the public records office (maintained by county recorder): deeds, mortgages, liens, and wills.  Also may include:

1. Other instrument creating or affecting an interest in land.

2. Judgment or decree creating or affecting interest in land.

3. Most states allow copies of document, some only allow copies once it is proven that the original can’t be produced.

ii. Recording acts generally don’t affect the validity of a deed or other instrument.  Deed is valid and good against the grantor upon delivery, even w/out recording.  Serves other functions:

1. Establishes a system of public record of land titles.

2. Preserves important documents that could be easily lost in private hands.

iii. Any party may record a lis pendens (notice of impending action) to put subsequent claimants on notice of claims being litigated.

iv. Indexes:  Two types currently in use –

1. Tract index

a. (Didn’t really cover in class): Indexes documents by a parcel id number assigned to particular tract.

2. Grantor-grantee index

a. Most common method and the one used in class

b. There are separate indexes for grantors and grantees

i. Grantor: Alphabetically and chronologically under grantor’s surname.

ii. Grantee: Indexed under grantee’s surname.

iii. Thus a sale from Martorell toTorres will be indexed under M in the grantor index and under T in grantee index.

c. Organization:

i. May be consolidated by time period.  For instance, one volume for pre-1900, one volume per decade till 1980, then one volume per year until the current year, where it may be by month or even day.

ii. May be indexed by type of instrument, i.e. will, deed, etc.

d. Information received = name of grantor and grantee, description of the land, instrument, date of recording, volume and page number where instrument may be found.  *Note: index is merely a tool in order to find location of complete instrument.

v. Searching the Grantor-grantee index.

1. Assume that Martorell is selling to your client Torres.

2. To find out how M got title, you go to grantee index and look it up until you find it.  You find it in 1985, when he bought property from Robbins.  Do this until you satisfy time (statute or custom).  Let’s say it’s 1900.  Look for Robbins in every volume backward until you find Nanda in 1930.  You look back for Nanda until 1900.  Upon not finding his name, you decide this is the “root of title” that is acceptable under statute or custom.

3. Now look up Nanda in the Grantor index, starting w/ 1900, then 1901, 1902 etc.  You look up every year until you find Robbins in 1930.  (TRICKY) But, you find that it was recorded in 1930, but actually executed in 1925.  So you go back to 1925 and search for Robbins!   Then search every year until getting to Martorell in 1985 when title was executed and recorded.  Look up Martorell until present day.

4. That sneaky Robbins:  The reason that you go back to 1925 is that that crazy Robbins character may have sold it to someone else during that time, or had some lawsuit during that time that would be recorded in between the years that Nanda stopped having ownership and the time Robbins recorded.

5. This is the basic search, but note that some jurisdictions require more extensive searches (assholes).  CA doesn’t require extended searches.

a. Ex. Commercial properties require more searching because they have to comply w/ CERCLA, which makes them pay for the costs of cleaning up contaminated land.  Therefore must ascertain previous owners and possible polluters of property they’re interested in buying thru “all appropriate inquiry”.

6. How far back to search?  Depends on statutes or local custom.  May be the last sovereign, 60 years, or even shorter period.

b. Recording Acts

i. Main principle: A subsequent bona fide purchaser is protected against prior unrecorded interests.

ii. Common law rule of “prior in time, prior in effect” governs unless a person can claim protection from an applicable recording act.

iii. Statutes:  Only protect purchasers.  If it is a gift, doesn’t apply.  Initial seller can’t benefit from statutes.

1. Race Statute: 

a. Earliest type of recording act.

b. Implementation: Under this, the person who wins the race to record prevails.

c. Whether a subsequent purchaser has knowledge is irrelevant.

d. Ex. O sells to A.  Then O sells to B.  B knows of O to A sale.  B records first.  B therefore owns property.

e. Advantages: easy to figure out, provides incentive to record.  Easy to judge in court, nothing off the record matters.

f. Disadvantages: almost universally rejected because it may reward B for very bad behavior.  Doesn’t test B’s knowledge, therefore B may knowingly swoop under A and take it.

2. Notice statute: 

a. Under this, if B had notice of A, can’t prevail.  This is because it would be a fraud on prior grantee (A).  Protects A even if he fails to record.  B can still prevail however, if he is a bona fide purchaser and had no knowledge of A.

i. Ex. O sells to A, then O sells to B who doesn’t have notice.  A then sells to C who also doesn’t have notice.  Who owns property?  Answer: C.

b. Shelter rule: A person who takes from a bona fide purchaser protected by the recording act (B below) has the same rights as his grantor.  Therefore in example below, C has same rights as B.

i. Ex. O sells to A, then O sells to B.  A then records, then B records and sells to C.  Who is legal owner?  Answer: C.  This is because B was legal owner and shelter rule applies.  

ii. Problem would normally be that C had reason to know of A.  But C claims protection under the shelter rule.  Therefore, because B wins over A due to being protected by Shelter rule, he can sell to whomever he wants (in this case C), and that person will get the same protection.

iii. If however, this was a gift, B cannot use the shelter rule.  The question then, is whether C can use the shelter rule on its own.  Concern is that C cannot know about A because A records after B, therefore C would have to do an abnormal extended title search.  Policy: worry about conspiracy between B and C.

c. Disadvantage: hard to determine people’s mental states.

3. Race-Notice Statute (CA abides): 

a. First to record w/out actual or constructive notice, wins.  If both are established, that person is protected by this statute.

i. Ex. O sells to A, then sells to B.  B must prove that 1. he purchases in good faith (no actual or constructive notice) and 2. B records first.  Must do both for B to win, otherwise A wins.

b. Advantage: eliminates lawsuits turning on extrinsic evidence about which deed was delivered first.  This is irrelevant, first to record wins.  Also, encourages recordation, thus making public records complete.

4. Messersmith v. Smith
a. Must follow all recording procedures.  This case dealt w/ invalid deed because not in front of notary, therefore invalid to record.

b. Ex. O sells to A, who doesn’t record.  O sells to B, but defective because not in front of a notary.  B records (defective deed), then sells to C, who records.  Then A records.  A prevails.

i. Why?  Because C’s title depends on B’s, which is defective, meaning it was never actually recorded.

ii. Why not protect C?  Court says that you can’t protect unless recording done right.  In order to be in good faith, must by from someone who recorded.  Therefore the reasoning is that B’s deed is not “recorded” and therefore C is not a “good faith” purchaser.

iii. Criticism: looked like it was recorded fine to C if he searched, should have been protected.

iv. Half the states have notice statutes, the other half have race-notice.

c. Chain of Title

i. Regular chain of title - Board of Ed of Minneapolis v. Hughes:

1. Example of the “wild deed case”.  Note that this deals w/ a race-notice statute.
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-Courts unanimously hold that C wins in this case.

2. Why does C win?  Because there is no “chain of title” between B and A.  A has to record before B does, or B’s recording is irrelevant.  Policy: this is because C had no way of finding out about A or B.

3. If it were the same situation as above, except there was a notice statute and no one had actual or constructive notice, who wins?  C does, because didn’t have notice.

ii. Chain of title in real estate developments – Guillette v. Daly:

1. If the landowner is a common grantor (e.g. developer who’s sold other lots near yours), must search other parcels sold by him in the same area, in the grantor index.

2. Case dealt with common grantor Gilmore selling to Guillette (G).  Reciprocal promises are exchanged.  Gilmore sells another lot to Daly.  Daly says no burden because there was no notice.  Court rules that he not only had to search under his lot, but all lots sold by Daly.  Therefore he would have had notice.

3. Notes after case pg 702 say that the courts are split on this.  Half follow this case, other half go other way.

iii. Recording too soon

1. A sells to B, B records.  Then A buys property from O, then records, then sells to C who records.  

a. A didn’t yet own property when he sold it.  Who should win? C, because he is absolutely innocent.  B could have prevented this by checking title and making sure A owned land.  *Altman says that C isn’t completely innocent because he could have found that A sold property to B.  For this reason, a minority of jurisdictions rule for B.

iv. Recording too late fact pattern:

1. O sells to A.  Then O sells to B who records.  Then A records.  Then B sells to C who records.

a. Under normal circumstances, C wins because B was the lawful owner (using the shelter rule).  Abnormal = gift to B.

d. Contract for sale:

i. When offer is made, there is a description of the property one is buying and an explanation of the finances.  This warrants that buyer will in turn have title to property and that there will be marketable title.

e. Marketable Title

i. Title free from encumbrances, non-disclosed easements, covenants, or leases.  This includes mortgages, liens, covenants and easements.

ii. Not a promise for perfect title, but a promise that title is not subject to reasonable doubt.  

iii. Book says: “…not subject to reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, and intelligent person…”  This is one for which a person guided by competent legal advice would be willing to take and pay fair value for.

iv. Gives purchaser a cause of action against seller.  If seller can’t convey marketable title, buyer is entitled to rescind.

v. Once you close, the contract of sale is said to merge into the deed, and all causes of action against seller are for promises in the deed.

vi. Buyer can, however, enumerate the encumbrances and waive them.  For instance, in Lohmeyer, buyer waived encumbrances of record.  Therefore, seller was not liable for any recorded encumbrance.

vii. Lohmeyer v. Bower
1. Case where guy buys house, only to learn that it is in violation of a city ordinance and a developer’s covenant mandating that the lot be 3 ft from property line and that the house have a second story.  Court allowed buyer to rescind.

2. Court found that “any changes in the house would compel the purchaser to take something that he did not contract to buy”.  This combined with the fact that it leaves him open to litigation, caused them to rule that there was unmarketable title.  Therefore, 

a. Rule: if property is in violation of some law, and gov’t can demand correction, title is unmarketable.  This is even though he waived all recorded encumbrances, because this doesn’t include present violations.

3. Court also said that something would only be found to be unmarketable if it is “of substantial character and one from which a person may suffer injury”.

viii. Conklin v. Davi
1. Case dealing with a buyer who wants to rescind contract after finding out that the seller adverse possessed the land.

2. Court rules that AP is not an encumbrance, but that the seller must offer the buyer written evidence or other proof admissible in court that buyer can use to defend a lawsuit challenging title.  If this can be shown, buyer is bound to contract.

a. Some states require marketable title “of record” and therefore it can’t be based on AP.

b. Some states simply require there to be a quiet title action before the APossessor can offer marketable title.

3. Policy: 

a. Buyer shouldn’t have to wait for title to be validated, AP should be sure when selling.

b. Buyer shouldn’t have to deal w/ challenge by previous owner against land he bought from AP.
ix. Deeds:  Unlike a contract (promise to buy or sell), it effectuates buyer or seller.  Should be in writing, can be binding even if not witnessed or notorized. 
1. Quit claim deed: transfer from seller to buyer of whatever interest seller owns w/ respect to the property w/out making any representations as to what that is.  Offers no warranties of any kind.  If buyer gets nothing from purchase, still has no remedy.  Ex. Selling to you my interest w/ out saying I’m the owner, landlord etc.
2. Special Warranty: Says, “I the seller have not done anything to encumber this property.”  But I make no promises about predecessors, for them you should do a title search.  Warranty only against the grantor’s own acts, but not the acts of others.
3. General Warranty: stronger representations from seller to buyer.  Representations as to what both current seller and predecessors did to encumber the property.  Warrants title against all defects in title, whether they arose before or after the grantor took title. Covenants coming w/ general warranty:
a. Covenant of seizen: promise that the seller owns property
b. Right to convey: seller not only owns property, but entitled to sell it.  (Seems obvious, but a trustee may have legal title, but can’t convey it).
c. Covenant against encumbrances: No encumbrances (mortgages, liens, covenants, easements) unless specifically lists them.  Ex. undisclosed prescriptive easement, outstanding mortgage.  When physical change, as seen in Frim below, may come out different.
d. Covenant of warranty: promise by seller to pay for any expenses associated w/ successful lawsuit against buyer from any claim of ownership.  Not to defend against unsuccessful lawsuits. Therefore, grantor only liable for legal fees if grantee loses to a superior lawful claim. 
e. Quiet enjoyment: promise that buyer won’t be evicted by another titleholder.  Sometimes left out because it is the same as “d” above.
f. Other assurances:  promise to cooperate in executing other documents necessary to secure title.
4. Deeds include: name of grantor, grantee, words of grant, description of the land involved, signature of grantor, and sometimes attestation or acknowledgment.

a. It is customary to state that consideration was paid by grantee, even w/out saying specifically what that was.

b. Also customary to describe boundaries. 

x. Brown v. Lober
1. Rule: covenant of quiet enjoyment or warranty is breached only when the grantee is evicted or disturbed in possession.

2. Case dealt w/ Brown buying property from Lober w/ general warranty deed.  Brown turned around and tried to sell it to a mineral company.  Mineral company does title search and realizes that Brown only owned 1/3 of property.  Brown then sues Lober.  SOL had run however, and the only thing he can sue for is quiet enjoyment because SOL barred covenants of seisin and right to convey.  Lost, because of rule above.
xi. Frimberger v. Anzellotti
1. Facts: D’s brother owns land, sold it to D using a quit claim deed.  He in turn sells to P using general warranty deed.  P tries to build something else, gov’t informs him that his property is on a wetland and not only can he not build further, but is in immediate violation of regulations.
2. Sues on purpose of enjoyment: fails because there is no one trying to evict him (Brown).
3. Also sues for covenant against encumbrances: (similar to Lohmeyer) this also fails because this would be an enlargement of covenant against encumbrances because a title search would have revealed this.  Difference between this and Lohmeyer, is that there is a difference between contract of sale and deeds.  
4. Rule: Violations of zoning ordinances and regulations are not encumbrances in a deed, only in a contract.  Covenant against encumbrances only breached if private encumbrance on title (easement, mortgage etc.), not by public land use controls.
5. Reasoning is in who’s going to have to pay for the cure and what the cure’s are.  Buyer now owns property and is the one who is going to be supervising the cure.  Seller won’t have control, and buyer might run up bill.  If you give seller control, then he will be on buyer’s land etc.
xii. Future covenants vs. present covenants in deeds
1. Future covenants run w/ the land to all successors in interest of the grantee.  Thus:  If A sells by warranty deed to B, and B sells to C (no matter by what deed), A is liable to C on any of the future covenants in A’s deed.  If the first owner, O, evicts C, A is liable to C for future covenants of warranty and quiet enjoyment (future covenants also include other assurances).
2. Present covenants do not run w/ the land.  It is either breached at time of sale (seisen, convey, encumbrances) or it is forever satisfied.  Therefore, it is irrelevant because it is impossible for it to run w/ land.
a. Can breached present covenants be impliedly assigned to next buyer?  In other words, if A sells to B, and at time of sale A is not the true owner of property, he has breached the covenant of seisen.   B now has a cause of action.  Can he in turn sell this to C and give him the cause of action (impliedly assigning it)?
b. Rockefeller v. Gray says yes, it can be impliedly assigned and therefore C can sue A for breach of covenant of seisen.  This is the minority rule.
c. Majority rule: No.
xiii. Estoppel by deed (not discussed in class)
1. Grantor sells land to grantee that he does not own by general warranty deed.  If grantor subsequently acquires title to that land, he is estopped to deny that he had title at the time of the deed and that title passed to grantee.  Thus, grantee gets land through estoppel by deed.  Estoppel by deed thus eliminates the necessity of a lawsuit.  
VII. Zoning: Public Land-Use Planning
a. Introduction

i. Zoning is an exercise of police power (power of gov’t to protect health, safety, welfare, and morals).  Power resides in the state, but states usually delegate zoning authority to local governments.

1. Goal is to prevent nuisances.

2. Modern zoning usually used to achieve public benefits or to maximize property values.

ii. In order to enact a zoning ordinance, there must be a zoning commission.  Zoning ordinances must be in accordance w/ a comprehensive plan (actually only half the states require this).

1. The Standard State Zoning Enabling Act laid out these two requirements.  CA has departed most significantly from this.

iii. Euclidean zoning:

1. This is the zoning scheme named after case below.  Districts are graded from “highest” (single-family residences) to “lowest” (worst kind of industry).  Higher uses are permitted in areas zoned for lower uses, but not vice versa.  Thus, the zoning is cumulative.

2. Some cities are beginning to use non-cumulative zoning, meaning that even higher uses are not allowed in areas zoned for lower uses.  Only allow what it was zoned to include.

iv. Village of Euclid v. Ambler Realty
1. Facts:  Ambler owned vacant land next to a railroad.  V of Euclid zones it, Ambler claims diminishing its value by 75%.

2. Issue: Does zoning violate the constitutional protection to the right of property by attempted regulations under the guise of police power, which are unreasonable and confiscatory?

3. Court rules there is no violation because it doesn’t pass the bounds of reason and therefore isn’t completely arbitrary.  That of exclusion of business establishments from residential districts is legal (this here is actually the closest issue).  Within police power because it goes w/ ability to insure health and safety.  Legal because consistency is easier for firefighters, increase safety and security (kids benefit from less traffic), noise and other conditions.  Thus, constitutional because it makes nuisances predictable and declares them in advance.

4. Also, the village of Euclid is a municipality, and as such, can choose to zone as it wants, excluding the possibility of cases where public interest far outweighs the municipality’s interests.

5. Decided as a due process case (irrational regulation and outside of the police power).  Also could have been ruled on takings grounds.  Takings question: not whether zoning should be allowed, but whether there should be compensation to companies like Ambler.

v. Policy:

1. Zoning regulations goal is to prevent nuisances.  Zoning is nuisance prevention because it literally prevents later nuisance suits.  (Everyone likes pigs, but no one wants one in the park).  Court says this is over-inclusive because most would not result in a nuisance suit.  Therefore, is it worth limiting all the people w/ the land?

2. Covenants have two advantages over zoning boards: 1. You have more control, you can just tell neighbor no, while can only try to persuade zoning board.  2. More flexible because you can just sell a covenant.

3. If we force compensation, it will force regulators to really think about regulation and probably slow it down.  

4. Enactment of zoning not only regulation that has effect on property values (highway noise, off-ramp etc).  If every time this happens there must be compensation, then it would just get ridiculous (slippery slope).

b. Aesthetic zoning

i. Building something ugly lowers property values, or is just ugly.

1. Con’s: 

a. People should be free to build what they want.  

b. Tastes may change, what is ugly now may be the future.

c. Discrimination: 

i. Discretion of the architectural review board (could actually be discriminating against person, because there are no clear articulated standards).

ii. Aesthetics: architectural review board may have different tastes than those actually living in neighborhood.

d. Markets: why not allow you to receive compensation if neighbors don’t want you to do something?  

i. Free loaders

ii. Doesn’t work like that in real world, can’t just throw money at someone.

e. Most people may not care.

2. Pro’s: 

a. Lowers property values: shouldn’t have to pay to protect your property rights.

b. Ugly

c. Utilitarian argument: if it affects 2 blocks worth of people, not right for you to build your house how you want.

ii. Solutions: 

1. “Red light districts”: aesthetic zoning for ugly houses

iii. Billboards

1. Issues w/ banning billboards in a city?

a. First amendment rights (free speech)

b. Difference between this and signs on front lawn is social pressures.  If you put up a billboard, you can put one up in another city and never have to deal w/ neighbors.  If you put up a sign in your front lawn, you have to live w/ consequences (Ladue)
c. Court found a loophole to rights, and instead of saying they were just ugly, allowed for regulation because they were dangerous (might fall on someone), blocked sunlight and air, and constituted hiding spots for criminals.  Therefore fell under the police power.

iv. In Berman v. Parker, courts began allowing purely aesthetic zoning, saying that “public welfare also represents the spiritual as well as physical, aesthetic as well as monetary”.

v. Stoyanoff v. Berkeley
1. Plans for house complied w/ existing building and zoning regulations.  City set up an “architectural board” that required that buildings conform to certain minimum architectural standards and conform w/ surrounding structures in order for unsightly buildings to not decrease value of surrounding property and preserve happiness of neighbors.

2. Plaintiff argued the board and its ordinances were unconstitutional because it was an unreasonable and arbitrary exercise of the police power as based entirely on aesthetic values.

3. Court ruled it wasn’t unreasonable or arbitrary because it served the general welfare of persons in the entire community.  Stated that “aesthetic considerations” that were for the happiness of the residents and sustained the value of property in the neighborhood were constitutional.  Emphasis on property values, not merely looks.

vi. Anderson v. City of Issaquah
1. Facts: Architectural review board has problems articulating what they have in mind.  Person tries to conform, but board keeps rejecting plans, because they don’t know exactly what they want.

2. Court finds this to be unconstitutionally vague.  The court stated that aesthetic standards are an appropriate component of land use governance, but must be drafted clearly to give guidance to all parties concerned.  Unreasonable when person acting in good faith must repeatedly pay for revisions of plans.

3. Note that this was made up of public restrictions.  Notes after case say it likely would have come out the other way had it been done by an architectural control committee established by private covenants.  A committee like this must only act in good faith.

vii. Ladue v. Galleo
1. Issue: Does an ordinance prohibiting yard-signs violate free speech?

2. SC said that yard signs are traditional means of communication.  The long history of this weighs heavily on decision.  Also that they are low cost, and adequate alternative means are not available to homeowners.

3. Compare to the supermarket cases, where there is no right to trespass as in shopping centers.  Can’t carry a sign around a shopping center, but can put it in your front yard.  Difference is with private property.  Court wanted to limit free speech rights to someone who is paying for those rights.

4. Seems to imply that there is great importance in free political speech and that city’s showing preference towards commercial speech is wrong.  This case could possibly be extended to protect the right to put up political billboards.

c. Growth Control (Exclusionary zoning)

i. Southern Burlington Cty NAACP v, Mt. Laurel
ii. Facts: Zoning ordinance made it so no poor people could live in the area, by having minimum lot size requirements, max people per room, setting open land aside for industry, etc.  Main reason this was done was to avoid larger taxes by excluding kids.

iii. Court finds that the general welfare includes that of the region, not just the city.  Public good that must be advanced is that of the region as a whole, therefore each region must think of the poor as well.  This is because people work in the city, make money there and spend it in their suburb.

iv. Rule: Each community must provide its fair share of housing needs in that region; otherwise, it is a violation of substantive due process and equal protection.  Therefore, don’t have to actually build, but just remove the gov’t constraints to low income housing (zoning).

v. Criticisms of the case:

1. Would make city worse off.  If it were true that there had to be some low-income housing in suburbs, the richest poor would move out, making the city worse off.

2. Changing the zoning regulation doesn’t mean it will necessarily result in the building of low-income housing.

3. Cities will respond w/ strategic behavior.  Developer suing won’t get their land re-zoned, they’ll do it elsewhere in order to piss him off.

a. This led to builders remedy: person suing gets their land re-zoned.

vi. Solutions:

1. San Antonio v. Rodriguez: housing is not a fundamental right.  Doesn’t conflict w/ Mt. Laurel because it was a New Jersey case.

2. Make zoning decisions in state legislature, who are not likely to be biased by local feelings.

3. Privatize schools: but may lead to bigger problems.

vii. Note that this is a New Jersey decision and some states still allow exclusionary zoning.

VIII. Eminent Domain and Takings: Constitutional Limits on Public Control of Private Property

a. Intro

i. ED and Takings

1. Use this to avoid holdouts when it is necessary to take land for public use.  Just compensation must be given.

2. This is the government’s last resort.  Officials admit that they will exhaust all other avenues before this, and only use it when they have to

3. Arguments for compensation:

a. Fairness: unjust to take it w/ out comp.

b. Keep gov’t honest: if they could seize property and not pay for it, this may lead to corruption.  Also, leads to fiscal responsibility; putting gov’t things in places that are most efficient.

4. Arguments against:

a. Sometimes compensating all people affected by gov’t activities (Euclid), then the gov’t would just cease doing those activities even though they may be very important.

5. Decide when to pay in regulatory takings cases by evaluating:

a. Cost of compensation

b. Harms of non-compensation

6. Procedure for gov’t to act:

a. File a petition in court (some jurisdictions require attempted negotiation first).

b. Notice to all persons w/ an interest in property in question.

c. Trial is held, gov’t has burden of establishing its authority to condemn (usually must prove its necessary).  Some jurisdictions allow juries to decide these matters, but usually judge decides public use and necessity.

d. When this happens the government is admitting a taking.  The cases that follow aren’t like that.

b. Physical Occupation : General rule is that if there is permanent physical occupation, there must be compensation.
i. Loretto v. Teleprompter Manhattan

1. NYC statute says that building owners cannot stop cable companies from putting cables on their buildings nor can they demand compensation.  State holds that this is a regulation, not a taking.

2. Holding: Permanent physical occupations are always takings, without regard to the public interests they may serve or size of impact.  Sets a very important per se rule.

a. Exception: if gov’t orders you to buy something and stick it on your land, like a fire extinguisher or fire escape, this is not a taking.  Rationale is that you have more control over something you own, like one of these two things.

3. In their ruling, the court differentiates between permanent physical occupation and temporary invasions (TI only “impair the use of property”).  Also says that the power to exclude is being taken away.

ii. Yee v. Escondido (1132)

1. Had to do w/ placing concrete pads under trailers at a trailer park.

2. Takings challenge to rent control ordinance.

3. Analogized to Pruneyard.  Stated that when you became a landlord and sought to get people to live on your land, you voluntarily admit tenants on your property.  Therefore, can’t complain when gov’t says they can stay there.  Just like in Pruneyard where once you invite people on property, gov’t can tell you to take more on.

iii. Hadacheck v. Sebastian
1. Case dealt with a guy who owned land with good clay and used the clay to make bricks.  Convicted for violating a new nuisance law that made it unlawful to operate a brick kiln.  With the ability to make bricks, worth $800,000.  Without = $60,000 because of big hole from digging out clay for 10 years.
2. LA expanded, so all of a sudden he was in a residential zone, and law enacted even though he’d been there for years.  Says ruling for plaintiff would be like saying a city has no right to expand.
3. Court rules that because police power wasn’t enacted arbitrarily or w/ unjust discrimination, it doesn’t have to take his losses and investment into account, therefore constitutional.  Court also states that this is the only limitation that can be put on this power.
4. Case set a per se rule that was later overruled: So long as the goal of regulation was preventing nuisance type things, there was no compensation, no matter how big the loss.
a. Sometimes justified because of harm prevented, sometimes because it was foreseeable.
b. Is the government preventing the harm of smoke or extracting the benefit of having no smoke?
5. Similar to Euclid in that both lost a hell of a lot of money and gov’t didn’t compensate.
6. Often paired w/ Miller v. Shurn: case about orchards (apples & cedar trees).  Turned out that disease called cedar rust was on cedar’s, therefore there was a statute saying that anyone w/ cedar’s near apple trees had to cut them down.  Court ruled that this wasn’t a taking, because it was merely prohibiting a nuisance.

c. Lost Value

i. Penn Coal v. Mahon
1. Case was about the Kohler act which prevented the mining of coal if it may cause the caving in of any structure of human habitation.  Penn coal had sold the surface rights to defendant, expressly saying that it was at their own risk because they would eventually mine below the land.

2. General rule laid out: “While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.

3. How do we know when something “goes too far”?  

a. One theory: When it works too great a burden on property owners, it cannot go forth w/out compensation.  This is the diminution-in-value test.  Went too far here because it may destroy the mining industry (note: same as Hadacheck).  Distinguished from Hadacheck because there isn’t a health and safety factor, they could warn.  Basically gov’t went too far and diminution was particularly large.

i. Problem: look at what?  Total value of parcel?  Part of estate?  Total value of all land owned by plaintiff?

b. 2nd theory: Conceptual severence: went too far because it made the support estate valueless, thereby 100% diminution.  Unjust enrichment in giving it to defendant who didn’t bargain for it.

i. This is a slippery slope, because you can do it in every case.  Can say in Hadacheck the value of brick making or in Euclid the value of building a factory = 100% diminution.

ii. Brandeis’ dissent says that this should not be done, should not be looked at as a third estate, must look at estate as a whole.

4. Case deals w/ three rights: surface, mineral, support estate.

5. Great dicta:

a. “Gov’t could hardly go on if to some extent values incident to property could not be diminished w/out paying for every such change in the general law.”

b. “To make it commercially impracticable to mine certain coal ahs very nearly the same effect for constitutional purposes as appropriating or destroying it.”

c. “Goes too far…” (above).

6. Must note that in Keystone Coal v. DeBenedictis, it came out differently because there was no conceptual severance and not a sufficient diminution in value.  Differences between then and now (1987):

a. There is now evidence that some coal can still be mined.

b. Public benefit was more “widespread”.
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d. Lost Rights

i. Penn Central v. NY: 

1. Facts: Penn Central sues for a taking because Landmarks Preservation act won’t allow them to change the aesthetics of Grand Central station.

2. Court rejects the per se rule immunizing nuisance cases from being takings.  Says that all non permanent physical occupations are looked at under the same standard of review: Must look at whether reasonably related to a widespread benefit, that is why Hadacheck and Miller came out the way they did, not because of per se rule.

3. Court also rejects the proposition that diminution of value, by itself, will ever result in a taking.

4. Therefore they upheld substantial regulation of an owner’s use of his own property where deemed necessary to promote the widespread public interest.  “Taking may more readily be found when the interference with property can be characterized as a physical invasion by government than when interference arises from some public program… promoting the common good.”

ii. “Goes too far” is defined better in Penn Central:
1. Distinct Investment Backed Expectations (DIBE): new use v. old use.  New use = Euclid, no industrial buildings.  Old use: can u still use Grand Terminal as a railroad station?  Haddacheck proves that this alone is not enough; although brick-making was a DIBE, under standard of review (above), no compensation.

2. Reasonable Return on Investment (RRI): is the law preventing you from making profit?  New use v. old use is relevant as evidence.

3. WPB: Haddacheck: standard of review (above), has to do w/ Widespread Public Benefit (WPB)

4. Conceptual severance: addresses the argument that statute should be shot down because the airspace is now worth zero.  Court doesn’t look to individual rights, they look at the value of the parcel as a whole.  This goes against one of the readings in Penn Coal, which said that the sub-support was worth zero.  Problems w/ this: if this were allowed, there would be a taking every time.  Anti- problems: What’s a parcel, and who gets to say?  What is a parcel?  Problem with this is that court doesn’t want to look at a persons’ net worth.

5. Transferable Development Rights: seen in this case where you can take developmental rights you would have had from regulated property and apply it to your other nearby properties.  Worry about this is that TDR can be used by the government to avoid full compensation.  Therefore, court may make extra protectoral legislation in order to use as a bargaining chip later, by releasing you from it in exchange for allowing restriction on other property.

iii. Theories as to how they can uphold Haddacheck and still say that elements DIBE and RRI are important.

1. Sliding Scale Theory (Marshall): If court cares about interfering w/ plans and profits, and care about widespread public benefit how can they continue to embrace Haddacheck?  DIBE + RRI – WPB

a. When government purpose is urgent and very narrowly tailored, allow for huge losses and significant interference w/ plans without compensation.

b. Losses imposed or interference w/ plans is taken into account much more when gov’t purpose isn’t urgent or narrowly tailored.

c. This is Marshall’s view alone, and has not been signed on by the majority.

2. Past profits: said that Haddacheck was weird case.

a. At some point, the hole in the ground will reach the bottom and you won’t be able to use it anymore.  Therefore, he already has had profits, interference is not as gross as suggested, and land wouldn’t have provided clay forever.

e. Review of takings doctrine up to this point:

i. Cases like Pruneyard when public is being invited, makes it likely to not be a taking.

ii. Penn Coal: when gov’t goes too far.

iii. Penn Central: “…substantially advance widespread interest for widespread benefit.”

iv. Lucas: things will not be a taking when they substantially advance a legitimate state interest.  If government could win thru litigation, that which it is regulating, it will never be a taking.  Example is Hadacheck, where they probably would have won a nuisance suit.

v. Takings doctrine is to compensate those who rely on there not being regulation, thereby interfering w/ their plan for property.

1. Policy: concern over bad actions by legislature by pretending something is so important that they don’t have to compensate.

2. Also paternalism, if had to compensate for very urgent things, voters might not vote for it because they’d have to pay.

vi. Balancing between individuals harmed from taking and urgent gov’t objectives.

vii. Regulatory taking: gov’t doesn’t admit it has seized property, victim argues it has.

viii. Eminent domain: when gov’t admits that it is seizing your property for public use, admits it must compensate.  

f. Conditions

i. Nollan .v CA Coastal Commission
1. Plaintiff (N) applied for a permit to build 2-story house where house is currently one.  Court granted it on condition that they give the public an easement to walk across their beach.

2. Note: denying a citizen the right to build a two-story house is legal.

3. Doctrine of unconstitutional conditions: gov’t bargaining for something it can’t take away.  1. A right that you have that the gov’t cannot directly violate.  2. And a benefit that you want that you aren’t entitled to.  Ex. Offering you a better deal (plea bargain) in exchange for giving up right to a jury.  When you have an unconstitutional conditions case, gov’t must show that the concession serves the same purpose as the development ban (nexus test).

4. Nexus test (aka “same purpose test”): means must correlate w/ objective.  “Must be the same goal that the government is advancing by the request it is making of you.”  This is the required degree of connection needed.  Altman says this test is over-inclusive.

5. Gov’t argues that the nexus is in being able to view the beach, and therefore the condition will destroy the “psychological barrier” that now exists.  

6. Court rules that it is impossible to see how this is destroyed if the easement will only help those already on beach.  Therefore, unconstitutional condition.

7. Ex. You want to build a second story: 1st case, neighbor says give me $5,000.  2nd case, neighbor says he supports your plans, but feels it invades privacy, by providing view into backyard.  Asks for $5,000 in order to plant trees and block view.  Courts say it is ok for the government to act as seen in 2nd case because there is a legitimate interest.

ii. Dolan v. City of Tigard:

1. City attaches conditions of a bike path and some land for drainage of nearby river.

2. Although the court says it passes the nexus test in Nollan, it says that it must do more, that being the “rough proportionality test”.

3. The test is: the required dedication must be related both in nature and extent to the impact of the proposed development.  In this case, this translates to “must be proportionality between harm caused by new development and the mitigation the city is asking for”.  Extent to which the government’s giving you permission harms is proportional to amount that is fixed by their condition.

4. Under this test: No proof that the amount of extra traffic would demand an extra bike path.  No proof that the amount of runoff would demand extra land.  Therefore, it is a taking.

iii. Policy: 

1. In opinion of some, these cases are irrelevant: if you are a developer, and this happens to you, you can’t bring a claim for takings because you will make enemies on city council, and you will never get anything you ask for again.  Therefore only relevant when this happens w/ individuals and when they just ask for too much.

2. Government is in position to coerce people, so should be careful.

3. Nexus test is overinclusive.

g. Lucas v. South Carolina Coastal Council

i. Facts: Guy buys two beachfront lots in SC.  Legislature passes an act after he buys the property, that has the effect of him being barred from building on it.

ii. Scalia’s opinion laid out two categories that are always takings:

1. Permanent physical occupations (duh)

2. Where regulation denies all economically beneficial or productive use of land (100%).

iii. Therefore, the two above are per se rules, and there are no purposes so urgent that the government can take without paying.

1. Only exception: when a person bought the property knowing it was regulated or had no plans to ever do anything to it (maybe because of cmn law nuisance excptn)

iv. This new rule doesn’t apply to personal property (prohibition on sale of eagle feathers) because it is foreseeable regulation.

v. Common Law nuisance exception: Scalia also says that this case is not decided by “noxious uses” rule (nuisance rule in Hadacheck).  States that the rule is only true of nuisances for which the gov’t could win a litigation suit. 

vi. Takings doctrine after Lucas: Government takes your land, PPO’s it, reduces real estate to zero value or all economically viable use (unless common law nuisance) = it has to pay.

vii. Dissent: so stupid to have zero value rule, what about when reduces 98%?  Scalia answers that this is different, and they never said these were immune, just that they fall under a different rule.  That rule is: if fail to advance legitimate state interest or interfere w/ investment backed expectations or reasonable return on investment, should be compensated.

viii. Palazzolo v. Rhode Island:

1. Says that law was in place before he acquired this land.  The only reason this happens is because his corporation died, and it went to him personally.  Court rules that he may not be prevented from compensation solely because this pre-dated his ownership.

2. Case basically says that you can bring a takings claim even if it was something you knew about, was reflected in the purchase price, and the a law pre-dating purchase is not immune to challenge.  There is no absolute rule for pre-dated statutes, should be about whether it is constitutional or not.

3. Two theories as to reasoning:

a. To strike down stupid laws (fact that pre-dated purchase is irrelevant).  This doesn’t mess w/ common law nuisance doctrine, because CLND came first and is well established.

b. Prior owners: someone was owner of property when law was enacted.  This person may get more for their property if it is established that the next owner can still sue.  If both parties’ know that the next buyer is barred, then property will be sold for a worthless price.  What if there’s an old man currently owning who doesn’t want to bring a claim?  

4. Policy:

a. Abolishment of absolute rule = government won’t be able to get away w/ bad actions.

b. Protect initial owner

c. Bad: may give unjust enrichment

h. Handling a takings question: Ask –

i. Is there PPO?  

ii. Are there any plausible claims where property has been reduced to zero value?  

iii. Ask about denominator problem, individual parcels vs ownership of all parcels.  What is a parcel?  

iv. If it is zero value, can gov’t do this thru common law?  

v. Also look at remedy… could they have gotten injunction?  

vi. If none of this works, use Penn Central to look at RRI and IBE.  Also Penn Coal.

i. Remedies

i. First English v. Los Angeles
ii. Issue: constitutionality of CA saying that if you win a takings case against the state, the state can still choose to either leave you alone, or to compensate.

iii. Former campsite worth nothing after CA regulation.  Sued for taking.  US SC declared CA doctrine unconstitutional.  When courts find that there has been a taking, it must compensate the victim even if it later rescinds the regulation.  Court decided that the state must pay for time the regulation was in effect.  (Under old doctrine, CA could’ve just rescinded regulation and wouldn’t have paid anything).

iv. Government intent is very important: when intention is permanent, different.

1. Building permit, moratorium (Lake Tahoe case, where they are studying why lake is polluted.  No one can build anything until study done): no taking

2. Law enacted, then withdrawn: taking

v. Policy:

1. Why compensate for small-cost regulations that are later repealed, but not for large-cost regulations that are permanent?  Gov’t must have incentive to be careful in making regulations.  Focused on takings as a deterrent for government behavior, not focused on compensation of injury.  Need deterrent because this will only be caught sporadically.  Many people won’t sue.

2. Reasons for not establishing deterrent to gov’t experimentation w/ regulations: 

a. Many regulations get done by small towns that can’t afford big lawyers to give advice on every regulation.  Penalizing small time towns acting in good faith is not a great idea.  

b. Predicting which are takings and which aren’t isn’t easy to do.  Could lead to unduly cautious regulation.

j. Public Use

i. If gov’t seizes your property it must be for public use, not private.  If it could seize for solely private use, this could lead to corruption.

ii. Two interpretations of public use (narrow and broad):

1. Narrow view: Once gov’t seizes the land, it has to be open to the public (park, street).

a. Critique: could be satisfied by a private hotel or theater that is open to the public.

b. Question should be, does the government have good reason for using eminent domain rather than buying in the open market?

i. This is Merrill’s argument, that gov’t shouldn’t resort to eminent domain unless there are high transaction costs; otherwise, use open market.  Gov’t even has incentive to do this, because eminent domain itself has transaction costs: legislative authorization, judicial proceedings etc.

2. Narrow view 2: Owned by government serving public function. (gov’t offices, military).

3. Broad view: taking of the land is for a public purpose; public benefit or advantage. Public use just means “legitimate public purpose”.   

a. Critique: would be satisfied by a large private factory that provided jobs.

4. Inconsistent w/ regulatory takings doctrine.  We’ve seen that many laws are upheld even thought the beneficiaries of those laws are not every member of the public.  Haddacheck: only benefited homeowner’s near brickworks; nonetheless upheld.

5. Supreme court now appears to uphold Eminent domain as long as it serves a public purpose (broad view).

iii. Hawaii Housing v. Midkiff
1. Facts: State used eminent domain to take property from landowners who already had tons of land and then turned around and sold it to a private party.

2. Court rules that this doesn’t violate public use simply because this is transferring property from private to private, stating that “it is not essential that the entire community, nor even a substantial portion,… directly enjoy or participate in any improvement.”  (O’Connor).

3. Supreme Court very deferential to legislature’s finding that this will serve a public purpose.  Court uses rational basis test.  “satisfied if the state legislature rationally could have believed that the act would promote its objective.

iv. Poletown v. Detroit
1. City takes land from private citizens and gives it to GM (private).

2. Argument is that keeping GM in Detroit is essential because of jobs and economy.  Therefore it is upheld and deference is given to the legislature.

v. City of Oakland v. Oakland Raiders:

1. City attempted to seize team in order to prevent them from moving.  

2. Ruled that it was not a violation of public use, because of the employment of citizens and stimulation of economy (Poletown).  Remanded, but later dismissed on other grounds.

vi. Altman: if Oakland doesn’t violate public use… what does?  Answer: explicit private corruption.

vii. The trend for state court decisions on public takings is in the direction of decreasing deference, as they have increased in the number of cases they find in violation.  

k. Just compensation doctrine

i. Function: 

1. If government were to be able to seize land w/out compensation, may discourage people from buying land.  W/ compensation, there is some security.

2. Fairness

3. Causes government to act more responsibly.

ii. Fair and full compensation

1. Value created by the gov’t.

a. Gov’t creates an exit ramp, creating much more customer traffic to a liquor store.

b. So, if yours gets taken, should they pay you what it was worth before, or after the value was created by gov’t putting exit ramp there?  

i. Answer: because it was created by gov’t, shouldn’t get that value, but fair market value as it was when taken.

2. US v. Fuller
a. Gov’t seized land from farmer.  He had been grazing cattle on his land and some neighboring land that was owned by gov’t.  W/ both these lands, he could graze 800 cattle.  Therefore he wanted to be compensated for land where he could graze that many.

b. Gov’t says that that is government created value, therefore only due compensation for value of his land, not for value gov’t has enhanced your land.  SC agreed.

3. Natural extension from this case:

a. Expectations to which you don’t have a right.

i. Ex. Same scenario as Fuller, except that Altman owns it and lets him graze on his land for free.  Fuller argues that his land is worth more because he could sell it and tell buyer “Altman is patsy who’ll let you graze for sure.”

ii. Holding: mere expectation is not compensable unless you are legally entitled to it.

iii. Therefore, even if Altman is leasing Fuller the right to graze on his land, Fuller has expectation that he can lease for years to come.  Still expectation is not enough unless you are legally entitled to it.
b. Subjective value doesn’t get compensated.  Poletown shows this, because they got nothing for their subjective value of living in a Polish area.

i. You can only get what a court thinks you could have sold your property for.  No replacement costs.   US v. 564 acres of land.  Gov’t seizes this land.  Zoning said that horses and archery couldn’t take place.  The camp however, was already there and was an exception to the rule.  US SC says all you get is sale price, not what its worth to you.

c. Sometimes people feel they aren’t getting just compensation because they are poor and can’t sue.  Will end up taking mediocre deal because they need money right away, can’t wait till after a trial for some more.

i. Doesn’t this disproportionately hurt poor neighborhoods?

ii. Altman argues that a good politician will always seize from the poor because they may be racist, aren’t as likely to sue, property worth less (better prices), less likely to vote, less publicity.

d. Therefore:

i. Value created by gov’t

ii. Expectation not enough

iii. Subjective value not compensated

Gross covenant is assumed to run w/ land if commercial.

Is possibility of reverter or right of entry transferable today?  Yes, Under Mahrenholz = no.

Pg 663 says that notice is required for any covenant to run w/ land.  Chart says that is only for burden.  What’s up? This is against an assignee: the defendant, therefore doesn’t apply.

Pg 51 line 5: is month to month the restatement view?

Definitions:

Divest: give to those in will

Heirs: those in line to inherit intestate.  Have none while alive.

Weird shit:

If for child’s benefit, child will be treated retroactively as being from time of conception, if child is later born alive.  Reeve v. Long.

CA rules: 

1. adverse possession = 5 years, no particular state of mind to AP is necesassary, but need to pay taxes.

2 Pruneyard case: there is a rit to trespass in shopping centers for limited free speech purposes

3. Estates and land: CA abolished fee simple determinable and only has FSSCS

4. Rule of USRAP

5. CA won’t imply covenants and will not infer intent for a covenant to run w/ land.

6. CA = community property

7. CA race notice statute for recording.
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